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Re: | Advisory Opinion Request
Dear Mr. Hughey:

I write on behalf of Citizens United to request an advisory opinion pursuant to the
Federal Election Campaign Act of 1971, as amended (“FECA”). Citizens United desires -
an advisory opinion on whether it is permissible for the organization to rent its e-mail
subscribers list to Fedeml candidates, political party cammittees and ather palitienl
committees in the manner described below.

Relevant Facts

Citizens United is a membership organization that is organized as a Virginia non- .
stock corporation and is exempt from Federal taxes under section 501(c)(4) of the
Internal Revenue Code. Over the past several years, Citizens United has developed an
extensive list of e-mail subscribers who regularly receive ¢-mail communications from
the organizaiinn. While this list includes the e-mail addresses ef many Citizens United
members, it g0 inoludes non-members, such &u individuals whn have purchased
documentar}|' film DVDs from the organization. Thus, while the e-mail subsaribers list
includes persons within Citizens United’s restricted class, it also includes persons wha
fall outside of the organization’s restricted class.

Citizens United regularly rents its e-mail subscribers list to other organizations
and entities at fair market prices through a commercial list brokerage firm. When
Citizens United rents its e-mail subscriber list it is compensated based on the volume ef
e-mails sent] Although Citizens United employees review and approve all list rental
requests, the commercial list brokerage firm handles all other aspects of the transaction, .
including the financial aspects of the transasctien and the actual sending of the e-mail.
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Payment is made by the renter of the list to the list brokerage firm, which in turn remits
the paymeat to Citizens United minus the firm’s fees. While a cummnilrnent to pay
Citizens Uniied 1s made prior to the trahsmittal of any csmnd messages, per inzlesiry
normres, the remittal of payment by the list reniter to the brokerage fizm and/or the
brokerage firm’s remittal to Citizens United thay not always be effectuated prior to the
sending of an e-mail.

This practice is in many ways an evolution of the traditional practice of renting a
mailing list of physical addresses. However, the manner by which the rental of the e-mail
subscribers 1ist is conducted is substantially different than the manner in which the rental
of a mailing list is condueted.

When a mailing list is rented, the party renting the list mails its communication to
the names on the list in an envelope identifying the mailing as coming from the list renter
or some representative of the list renter. Thus, for example, if Citizens United were to
rent its mailing list to the XYZ Committee, the carrier envelope containing the XYZ
Committee’s message would include the XZY Committee’s name and return address on
it.

In coiltrast, when the e-mail subscribers list is rented, the communication on
behalf of the list renter bears Citizens United’s e-mail address on the “from” line in the
communication. The subject heading, however, will indicate that the message being
conveyed by the e-meil is a ecnummnnizaiion from fhe list renter and the content of the
comraimicatian is a message fram tha list renter.

The commercial list brokerage firm that markets the rental of Citizens United’s e-
mail subscribers list has advised Citizens United that the rental method described above
is standard practice within the industry for the commercial marketing of e-mail lists. The
list brokerage firm sends the e-mail communications in the manner described as a
security measure to protect against unauthorized usage of the list and as a means of
compliance with the opt-out provisions of the Federal CAN-SPAM Act of 2003."

While Citizens Umnited regularly rents its e-mail subsccibers list as describerl
above, the organization has thus far refrnined fiom renting the list to Federal eandidates,
political party committees and other political committees out of concern that doing so
may violate FECA'’s prohibitions against coordinated expenditures and/or coordinated

! The Federal CAN-SPAM Act is codifled at 15 USC §§ 7701-7713 and the
Fedeml Trade Cormmission’s uralerlying regulations are prablished at 16 CFR Part 31a.
The opt-out provisions of the CAN-SPAM Act require senders of cnmmercial e-mail
communications to include a return e-mail address that the recipient may use to submit a

reply e-mail message requesting not to receive future commercial e-mail messages from
the sender. See 15 U.S.C. § 7704(a)(3)(A).
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communications by corporations, and/or regulations prohibiting a corporation from

. faeilitating the making of a contribution to a Federnl candidate or potitical comniittee.
Citizcrms United is therefure requesting an ndviscry opinma on whether it may lawfirlly
rent its e-mail smbscribess list to Federal candidates, political party cammittees and other
palitical committees in the mamner described above without violaiéing FECA.

Legal Analysis

FECA prohibit corporations from making coordinated expenditures or
coordinated communications with a Federal candidate, candidate’s committee or political
party committee. FEC regulations further prohibit a corporation frem facilitating the
maoknig of a enntribution te a Federal candidate ac palitictl esmnittee. tCitizens Uniter
does not helieve ihnt the method describied nbove fon renting its o-mmil subscribers ilst
would violate the prohibittans against either comdinated expesdihires or cagedinated
cammunications, but the organization is uncertain as to whether the list rental
methodology would violate the prohibition against facilitating contributions to Federal
candidates or political committees.

Coordinated Expenditures & Coordinated Communications

Under the Commission’s regulations, an “expenditure” on the part of Citizens
Unitsd that is “coordinated” with a candidate or candidate’s auwthorized committee would
be an in-kind contribution by Citizens United to the candidate or candidate’s committee.
11 CFR § 100.20(b). Citizens United does nat believe that the rental of its ¢-roail
subscriber list in the manaer described above to a candidate, csndidate’s committee or
political party committee would qualify as a coordinated expenditure because Citizens
United will not be making any “expenditure” in connection with the list rental.> "As the
Commission noted in its rulemaking regarding internet communications, “there is
virtually no cost associated with sending e-mail communications.” Explanation &
Justiflcation for Internet Cotnmumications Rules, 71 FR 18,589, 18,596 (Apr. 12, 2006).
Since it costs Citizens United essontially nothing to send an e-mail communicalibn on
behalf of a renter af its e-mail svbscribers liat, it stands to reasbn that the eented of the 1ot

2 In each instance in which a candidate, political party committee or other political
committee has sougit to rent the Citizens United e-mail subseribers list the proposed
communication has included express advocacy with respect to one or mote candidates for
Federal office and/or a solicitation of contributions by the prospective list renter.

3 The rerital of the e-mail list conceivably entails coordination under the
applicable regulaticns becanse there would be negotiations over the terms and timing of
the rental between agents of Citizens Utrdted and the entily renting the list. In the oase of
a rental iy a candidate, candidgte’s comnristee on politicat party corontittee, such
negotiations arguably qualify as being “in cooperation, consultation or concert with” the
entity renting the list. See 11 CFR § 109.20(a).
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to a candidate, candidate’s committee or political party committee would not constitute a
ccordinated exponditure.

Under the applicable regulations governing coordinated communications, any
“communication” fram Citizens United that is “coordinated” with a candidate or
candidate’s committee would be an in-kind contribution by Citizens United to the
candidate or candidate’s committee. 11 CFR § 100.21(b). It appears clear to Citizens
United that the rental of its e-mail subscribers list would not qualify as coordinated
communication for at least two reasons. First, if a candidate or a candidate’s committee
is renting the list and pays the market rate for the iist rental, the communication will niot
be paid for in whole or in part by a person other than the candidate or candidate’s
cammittee on whose buohalf the e-mail conmuonication would be sent. See 11 CFR §
109.21(a)(1). Therefare, amy remtal of the e-maii list fhils to nizet a threshald nequireiment
to qualify as a coordinated coonmmnication. Second, the cammunicatian daes not meet
any of the content stnndards far a coordinated communicition, see 11 CFR § 109.21(c),
since e-mail communications do not fall within the definition of either an electioneering
communication, see 11 CFR § 100.29, or a public communication. See 11 CFR § 100.26.

Citizens United requests that the FEC confirm that its analysis with respect to
coordinated expenditures and coordinated communications is correct.

Facilitating a Contribution

As we see it, the more difficult issue in this advisory opinion request centers on
whether or not the rental of Citizens United’s e-mail subscribers list to a candidate or
political committee would constitute the unlawful facilitation of contributions if the
communication includes a solicitation of contributions by the list renter. The applicable
regulation states:

Corporations and labor organizations (including officers, ditectors
or other representatives acting as agents of corporations and labor
organizatlons) are prohibited from facilitating the making of
contributions to candidates or political committees, other than to
the separato segregated funds of thn corporatians antl labor
organizations. Facilitation means using corporate or labar
organization resources or facilities to engage in fundraising
activities in connection with any federal election, such as activities .
which go beyond the limited exemptions set forth in 11 CFR part
100, subparts B and C, part 100, subparts D and E, 114.9(a)
through (c) and 114.13. A corporation does not facilitate the
making of a contribution to a eandidate or political committee if it
provides goods or services in the oniinary course of Its business as
a conmnnercial vendor in accordaice with 11 CFR part 116 at the
usual and normal charge.
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11 CFR § 114.2(f)(1).

The regulation also lists several examples of what constitutes facilitating the
making of contributions. Although none of the examples are precisely an point, twe
appear to be relevant to the list rental methodology described in this advisory opinion
request. One example states that facilitating the making of contributions includes fund-
raising activities that involve:

Officials or employees of the corporation or labor organization
ordering or directing subordinates or support staff (who therefore
are not acting as volunteem) ip plan, nrganize or carry out the
fumiraising praject as part of thair work responsihilities using
corporate or labor organizatinn resources, unless the carporation or
labor erganization receives advance payment for the fair market
value of such services.

11 CFR § 114.2(f)(2)(i)(A). The other example discusses the use of lists for fund-raising
purposes, stating:

Using a corporate or labor organizatiou list of customers, clieuts,
vendoes or athers who are not in the restricted class to solicit
contributions or distribute invitations to the fund-raiser [constitutes
facilitating the maldng of contributians], vnless the corporation or
labor organization receives advance payment for the fair market
value of the list.

In our view, the exceptions discussed in the two examples cited above imply that
it is lawful for Citizens United to rent its e-mail subscribers list to a candidate or political
committee in the mamner discussed herein, provided Citizens United receives advance
payment for the fair market value of its e-mail subscribers list. We also believe such a
conclusion is consistent with the coneiliation agreesment imn MUR 6127.

Citizens Urrited requests that the FEC confirm whsther ar not its analysis af the
list rental under the rule governing the facititation of contributions by corparations is
correct. And we further request that the Commission advise us whether the outcome of
our request would be different if (a) the entity who rents the list does not pay the rental
fee to the list brokerage firm in advance of the transmission of the e-mail communication,
or (b) if the renter pays the rental fee to the list brokerage firm in advance of the
. transmission of the e-mail, but the list brokerage firm does not remit payraent to Citizens
United prior to the transmission of the e-mail communlcation.
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Conclusion

In light of the foregoing concerns, Citizens United requests an advisory opinion
on whether or not the rental of its e-mail subscribers list to candidates, political party
committees and other political committee in the manner described in this advisory
opinion request would violate the prohibitians against coordinated expenditures and
coordinated communications on the part of a corporation or the prohibition against
facilitating a contribution to a candidate or political committee by a corporation.

1ichael Boos
Citizens United Vice President &
General Counsel




