PUBLIC COMMENTS ON DRAFT ADVISORY OPINIONS
Members ofthe public may submit written comments on draft advisory opinions.
DRAFT ADVISORY OPINION 2010-27 is now available for comment. It was
requested by Judith L. Corley, Esq. and Rebecca H. Gordon, Esq. on behalf of Obama for
America, and William J. Farah, Esq. on behalf of Biden for President, and is scheduled to
be considered by the Commission at its public meeting on Thursday, November 18,2010.
If you wish to comment on DRAFT ADVISORY OPINION 2010-27, please note
the following requirements:
1) Comments must be in writing, and they must be both legible and complete.
2) Comments must be submitted to the Office of the Commission Secretary by
hand delivery or fax ((202) 208-3333), with a duplicate copy submitted to the
Office of General Counsel by hand delivery or fax ((202) 219-3923).
3) Comments must be received by noon (Eastem Time) on November 17,2010.
4) The Commission will generally not accept comments received after the
deadline. Requests to extend the comment period are discouraged and
unwelcome. An extension request will be considered only if received before
the conunent deadline and then only on a case-by-case basis in special
circumstances.
5) All timely received comments will be made available to the public at the
Commission's Public Records Office and will be posted on the Commission's
website at http://saos.nictusa.com/saos/searchao.
REOUESTOR APPEARANCES BEFORE THE COMMISSION
The Commission has implemented a pilot program to allow advisory opinion
requestors, or their counsel, to appear before the Commission to answer questions at the
open meeting at which the Commission considers the draft advisory opinion. This
program took effect on July 7,2009.

Under the program:
1) A requestor has an automaticrightto appear before the Commission if any
public draft of the advisory opinion is made available to the requestor or
requestor's counsel less than one week before the public meeting at which the
advisory opinion request will be considered. Under these circumstances, no
advance written notice of intent to appear is required. This one-week period is
shortened to three days for advisory opinions under the expedited twenty-day
procedure in 2 U.S.C. 437f(a)(2).
2) A requestor must provide written notice of intent to appear before the
Commission if all public drafts of the advisory opinion are made available to
requestor or requestor's counsel at least one week before the public meeting at
which the Commission will consider the advisory opinion request. This oneweek period is shortened to three days for advisory opinions under the
expedited twenty-day procedure in 2 U.S.C. 437f(a)(2). The notice of intent to
appear must be received by the Office ofthe Commission Secretary by hand
delivery, email (Secretarv@fec.gov), or fax ((202) 208-3333), no later than 48
hours before the scheduled public meeting. Requestors are responsible for
ensuring that the Office of the Commission Secretary receives timely notice.
3) Requestors or their counsel unable to appear physically at a public meeting
may participate by telephone, subject to the Commission's technical
capabilities.
4) Requestors or their counsel who appear before the Commission may do so
only for the limited purpose of addressing questions raised by the Commission
at the public meeting. Their appearance does not guarantee that any questions
will be asked.
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ADVISORY OPINION 2010-27
Judith L. Corley, Esq.
Rebecca H. Gordon, Esq.
Counsel to Obama for America
Perkins Coie LLP
607 14'*' St. NW, Suite 800
Washington, DC 20004

DRAFT

William J. Farah, Esq.
Counsel to Biden for President
Oldaker, Belair & Wittie, LLP
818 Comiecticut Ave. NW, Suite 1100
Washington, DC 20006
Dear Ms. Corley, Ms. Gordon, and Mr. Farah:

17

We are responding to your advisory opinion request on behalf of Obama for

18

America ("OFA") and Biden for President ("BFP") conceming the appUcation of the

19

Federal Election Campaign Act of 1971, as amended ("the Act"), and Commission

20

regulations to the transfer of fimds by OFA to BFP to cover BFP's net debts, or, in the

21

altemative, OFA's direct payment of BFP's debts. The Commission concludes that OFA

22

may transferfimdsto BFP to cover BFP's nets debts pursuant to 11 CFR 110.3(c)(4).

23 Background
24

The facts presented in this advisory opinion are based on your letter received on

25

October 1, 2010, and your email received on October 22, 2010, as well as publicly

26

available information, including reportsfiledwith the Commission.

27

BFP was fonner Senator Joseph Biden's principal campaign committee for the

28

2008 Democratic nomination for President. Then-Senator Biden and BFP filed a

29

Statement of Candidacy and a Statement of Organization with the Commission on

30

January 31,2007. The Commission detennined on December 3,2007 that fonner

31

Senator Biden was eligible to receive publicfinancing.BFP received a total of
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$2,033,472 in matching fundsfromthe U.S. Treasury between January 1 and November

2

30,2008. On January 3,2008, former Senator Biden announced that he was dropping out

3

of the presidential primary race and would no longer campaign for the Democratic

4

Party's presidential nomination.

5

OFA was former Senator Barack Obama's principal campaign committee for the

6

2008 Democratic nomination for President. Then-Senator Obama and OFAfileda

7

Statement of Candidacy and a Statement of Organization with fhe Commission on

8

Febmary 12, 2007.

9

On August 27, 2008, delegates to the Democratic National Convention formally

10

nominated former Senator Obama for President and former Senator Biden for Vice

11

President. OFAfiledan amended Statement of Organization on September 10,2008,

12

listing former Senators Obama and Biden as the candidates on whose behalf OFA would

13

operate. On September 17,2008, the two candidatesfileda joint Statement of

14

Candidacy, designating OFA as their principal campaign committee and authorizing OFA

15

to accept contributions and make expenditures on their behalf OFA did not elect to

16

receive public financing for the 2008 presidential primary or general elections. On

17

November 4,2008, former Senators Obama and Biden won the general election.

18

Following the 2008 presidential election, the Commission conducted a mandatory

19

audit of BFP pursuant to 2 U.S.C. 9038(a) and 11 CFR 9038.1(a). On July 16,2010, tiie

20

Commission considered and approved findings in fhe Audit Division's proposed Final

21

Audit Report ("FAR"), but declined to issuetiieFAR and sent it back to the Audit

22

Division to make certain changes. The Commission approved twofindingsthat will

23

require BFP to make $133,105 in payments to the U.S. Treasury within 30 days of
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issuance of the FAR. See 11 CFR 9038.1(f)(3). The Conunission also approved a

2 finding that BFP failed to resolve $85,900 in stale-dated checks. Commission regulations
3

require that BFP make a payment to the U.S. Treasury for the fiill amount of these stale-

4

dated checks, which it has not yet done. See 11 CFR 9038.6. The Conunission's final

5

issuance of the FAR remains pending.

6

BFP cunentiy estimates that it has $93,000 in cash on hand and nearly $231,000

7

in total outstanding debts and obligations, including the expected payments to the U.S.

8

Treasury. OFA and BFP propose a transfer of $138,000fromOFA to BFA, which would

9

be sufficient to cover this net debt. OFA states it would use the accounting method set

10

forth at 11 CFR 110.3(c)(4) to ensure that any fiinds transfened to BFA would consist

11

only of presidential general election fimds.

12

Questions Presented

13

/ . May OFA transfer $138,000 to BFP pursuant to 11 CFR 110.3(c)(4)?

14

2. In the alternative, may OFA pay the debts incurred by former Senator Biden's

15
16
17
18
19
20

primary campaign pursuant to 11 CFR 110.1(b)(3)(iv)?
3. Will the Commission toll the running of BFP's 30-day deadline to make the
payments to the U.S. Treasury?
Legal Analysis and Conclusions
1. May OFA transfer $138,000 to BFP pursuant toll CFR 110.3(c)(4)?
Yes, OFA may transfer funds to BFP pursuant to 11 CFR 110.3(c)(4) to cover

21

BFP's net debts, including expected payments to the U.S. Treasury that BFP must make

22

within 30 days of issuance of BFP' s FAR.
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Section 441a of the Act states that nothing in that section limits the transfer of

2

funds between the principal campaign committees of a candidate seeking nomination or

3

election to more than one Federal office so long as: (1) such a transfer is not made when

4

the candidate is actively seeking nomination or election to both such offices; (2) the

5

contribution limitations are not exceeded by such a transfer; and (3) the candidate has not

6

elected to receive publicfinancing.2 U.S.C. 441a(a)(5)(C). Commission regulations

7

implement this provision by setting forth two sets of mles for transfers between a Federal

8

candidate's authorized Federal campaign committees.

9

One set of mles applies to a candidate who has not concunently sought election to

10

more than one Federal office in the same or overlapping election cycles. 11 CFR

11

110.3(c)(4). Such a candidate may make unlimited transfers between a previous Federal

12

campaign committee and a cunent Federal campaign committee, or between two

13

previous Federal campaign committees. Id.

14

The other set of mles applies to a candidate who is concunently a candidate for

15

more than one Federal office in the same or overlapping election cycles. 11 CFR

16

110.3(c)(5) and 9034.4(d)(1). These transfers are commonly known as dual-candidacy

17

transfers. A dual candidate may only make transfers between his or her authorized

18

campaign committee if: (1) the candidate is no longer actively seeking nomination or •

19

election to more than one Federal office; (2) the limitations on contributions are not

20

exceeded by the transfer; and (3) the candidate has not elected to receive public financing

21

under 26 U.S.C. 9006 or 9037 for eitiier election. Id.

22

Thefirstquestion is which set of mles applies to the proposed transfer. The

23

answer depends on whether then-Senator Biden was concunently a candidate for election
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to more than one Federal office in the same or overlapping election cycles when he first

2

ran in the presidential primary election and was subsequently nominated as the vice

3

presidential candidate in the general election.'

4

Former Senator Biden's candidacies were not concunent, even if his authorized .

5

principal campaign committees were concunent.^ Fonner Senator Biden publicly

6

announced his withdrawalfromthe presidential primary race on January 3,2008, thereby

7

ending his candidacy for President. His vice presidential candidacy did not begin until

8

August 27, 2008, when he received the nomination of the delegates to the Democratic

9

National Convention. Accordingly, the dual-candidacy transfer mles at 11 CFR

10
11
12

110.3(c)(5) do not apply.
Instead, the Commission concludes that 11 CFR 110.3(c)(4) applies to the
proposed transfer. As noted above, 11 CFR 110.3(c)(4) pennits unlimited transfers so

' Then-Senator Biden was also a candidate for Senate during the 2008 election cycle, and had a separate
principal campaign committee, Citizens for Biden, registered with the Commission. His Senate candidacy,
however, is not relevant because he does not seek to transfer any funds to orfromCitizens for Biden. The
transfer rules govern only transfers between the transferor and transferee committees. See Explanation and
Justification for Final Rules on Affiliated Committees, Transfers, Prohibited Contributions, Annual
Contribution Limitations and Eannarked Contributions, 54 FR 34098,34102-03 (Aug. 17,1989)
(discussing the transfer rules in the context of only the transferor and transferee committees). Thus, the fact
that then-Senator Biden was concurrently a candidate for Senate does not affect whether he meets the
definition ofa dual candidate with respect to a transferfromOFA to BFP.
^ The Act and Commission regulations generally prohibit candidates from designating political committees
that support or have supported more than one candidate as their authorized committees except in the case of
joint fundraising. 2 U.S.C. 432(e)(3)(A); 11 CFR 102.13(c)(1). The Act and Commission regulations
provide an exception to this rule, however, for joint presidential and vice presidential canq)aign
committees. The regulation at 11 CFR 9002.1(a) states that ifa party has nominated a presidential and vice
presidential candidate, they will share an authorized committee. In addition, non-publicly financed
presidential and vice presidential candidates of the same political party may share a single autiiorized
committee so long as they are the nominees ofthat party. See 2 U.S.C. 432(e)(1); 11 CFR 101.1(a) and
103.4; see also Advisory Opinion 1992-31 (Bevel) (concluding that that the Vice Presidential running mate
ofan independent candidate for President was required to designate his own principal carnpaign committee
because neither candidate was the nominee of any major or minor party). Because OFA's candidates were
the nominees ofthe Democratic Party, then-Senators Obama and Biden properlyfileda joint Statement of
Candidacy, and OFA properlyfileda joint Statement of Organization, OFA served as the authorized
committee of botii candidates notwithstanding 11 CFR 102.13(c)(1). See id.
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long as they are between a previous Federal campaign committee and a cunent Federal

2

campaign committee, or between two previous Federal campaign committees.

3

Commission regulations define a previous Federal campaign committee as a "principal

4

campaign committee, or other authorized committee, that was organized to fiirther a

5

candidate's campaign in a Federal election that has ahready been held." 11 CFR

6

110.3(c)(4)(i). Both BFP and OFA meet this definition, as they were organized to fiirther

7

then-Senator Biden's campaign for the 2008 presidential primary election and his

8

campaign for the 2008 vice presidential general election that was held on November 4,

9

2008, respectively.

10

Because OFA was fonner Senator Biden's principal campaign committee only for

11

his candidacy in the 2008 presidential general election, OFA must be able to demonstrate

12

that the transfened funds consist only of general election fimds. Moreover, OFA must be

13

able to demonstrate that the transfenedfimdsdo not include contributions made in

14

violation of the Act. 11 CFR 110.3(c)(4). Unlike the dual-candidacy transfer mles,

15

however, the contributions that make up the transfened fimds need not be aggregated

16

with contributions to BFPfromthe same contributor and excluded to the extent they

17

would exceed the contribution limits of 11 CFR 110.1 and 110.2.^ See id.; Explanation

18

and Justification for Final Rules on Affiliated Committees, Transfers, Prohibited

19

Contributions, Annual Contribution Limitations and Earmarked Contributions, 54 FR

^ Under 11 CFR 110.3(c)(4)(iii), however, contributions that make up the transferred funds would still need
to be aggregated with contributionsfromthe same contributor for the next election unless the contributions
were designated for the previous election, or were designated for another election, and the candidate has no
debts outstanding for the election so designated.
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34098, 34103 (Aug. 17,1989). The Commission will consider the cash on hand from

2

which the transfer is made to consist of the fimds most recently received by OFA.

3

11 CFR 110.3(c)(4).

4

2. In the alternative, may OFA pay the debts incurred by former Senator Biden's

5

primary campaign pursuant to 11 CFR 110.1(b)(3)(iv)?

6

Because OFA may transfer funds to BFP to pay the debts incuned by the

7
8
9
10

presidential primary campaign, the Commission need not address Question 2.
3. Will the Commission toll the running ofBFP's 30-day deadline to make the
payments to the U.S. Treasury?
This question is moot because the Commission has not yet issued the FAR and

11

BFP's 30-day time period to make the payments to the U.S. Treasury has not yet begun.

12

5ee 11 CFR 9038.1(f)(3).

13

This response constitutes an advisory opinion conceming the application ofthe

14

Act and Commission regulations to the specific transaction or activity set forth in your

15

request. See 2 U.S.C. 437f The Commission emphasizes that, if there is a change in any

16

ofthe facts or assumptions presented and such facts or assumptions are material to a

17

conclusion presented in this advisory opinion, then the requester may not rely on that

18

conclusion as support for its proposed activity. Any person involved in any specific

19 ' transaction or activity which is indistinguishable in all its material aspectsfromthe
20

transaction or activity with respect to which this advisory opinion is rendered may rely on

21

this advisory opinion, ^ee 2 U.S.C. 437f(c)(l)(B). Please note the analysis or

22

conclusions in this advisory opinion may be affected by subsequent developments in the

23

law including, but not limited to, statutes, regulations, advisory opinions, and case law.
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All cited advisory opinions are available on the Commission's website at
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http://saos.nictusa.com/saos/searchao.
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On behalf of the Commission,

Matthew S. Petersen
Chairman

