PUBLIC COMMENTS ON DRAFT ADVISORY OPINIONS
Members of the public may submit written comments on draft advisory opinions.
DRAFT ADVISORY OPINION 2011-04 is now available for comment. It was
requested by Philip Friedman, Esq., on behalf of America Israel Public Affairs
Committee, and is scheduled to be considered by the Conmiission at its public meeting on
Thursday, April 7,2011.
Ifyou wish to comment on DRAFT ADVISORY OPINION 2011-04, please note
the following requirements:
1) Comments must be in writing, and they must be both legible and complete.
2) Comments must be submitted to the Office of the Commission Secretary by
hand delivery or fax ((202) 208-3333), with a duplicate copy submitted to the
Office of General Counsel by hand delivery or fax ((202) 219-3923).
3) Comments must be received by noon (Eastern Time) on April 6,2011.
4) The Commission will generally not accept comments received after the
deadline. Requests to extend the comment period are discouraged and
unwelcome. An extension request will be considered only if received before
the comment deadline and then only on a case-by-case basis in special
circumstances.
5) All timely received comments will be made available to the public at the
Commission's Public Records OfBce and will be posted on the Commission's
website at http://saos.nictusa.com/saos/searchao.
REOUESTOR APPEARANCES BEFORE THE COMMISSION
The Commission has implemented a pilot program to allow advisory opinion
requestors, or their counsel, to appear before the Commission to answer questions at the
open meeting at which the Conmiission considers the draft advisory opinion. This
program took effect on July 7,2009.

Under the program:
1) A requestor has an automaticrightto appear before the Commission if any
public draft of the advisory opinion is made available to the requestor or
requestor's counsel less than one week before the public meeting at which the
advisory opinion request will be considered. Under these circumstances, no
advance written notice of intent to appear is required. This one-week period is
shortened to three days for advisory opinions under the expedited twenty-day
procedure in 2 U.S.C. 437f(a)(2).
2) A requestor must provide written notice of intent to appear before the
Commission if all public drafts of the advisory opinion are made available to
requestor or requestor's counsel at least one week before the public meeting at
which the Conmiission will consider the advisory opinion request. This oneweek period is shortened to three days for advisory opinions under the
expedited twenty-day procedure in 2 U.S.C. 437f(a)(2). The notice of intent to
appear must be received by the Office of the Commission Secretary by hand
delivery, email (Secretarv@fec.gov), or fax ((202) 208-3333), no later than 48
hours before the scheduled public meeting. Requestors are responsible for
ensuring that the Office of Uie Commission Secretary receives timely notice.
3) Requestors or their counsel unable to appear physically at a public meeting
may participate by telephone, subject to the Commission's technical
capabilities.
4) Requestors or their counsel who appear before the Commission may do so
only for the limited purpose of addressing questions raised by the Commission
at the public meeting. Their appearance does not guarantee that any questions
will be asked.

FOR FURTHER INFORMATION
Press inquiries:

Judith Ingram
Press Officer
(202) 694-1220

Commission Secretary:

Shawn Woodhead Werth
(202) 694-1040

Comment Submission Procedure:

Rosemary C. Smith
Associate General Counsel
(202) 694-1650

Other inquiries:
To obtain copies of documents related to Advisory Opinion 2011-04 contact the
Public Records Office at (202) 694-1120 or (800) 424-9530, or visit the Commission's
website at http://saos.nictusa.com/saos/searchao.
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Subject:

Draft AO 2011-04 (AIPAC)

Attached is a proposed draft of the subject advisory opinion. We request that this
draft be placed on the agenda for April 7,2011.
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ADVISORY OPINION 2011 -04
Philip Friedman, Esq.
American Israel Public Affairs Committee
2401 Pennsylvania Ave, N.W. Suite 410
Washington, DC 20037

DRAFT

Dear Mr. Friedman:

9

We are responding to your advisory opinion request on behalf of the American

10

Israel Public Affairs Committee ("AIPAC"), conceming the application of the Federal

11

Election Campaign Act of 1971, as amended (the "Act"), and Commission regulations to

12

AIPAC's plan to post candidate position papers on a portion of its website accessible

13

only to AIPAC membersr

14
15

The Commission concludes that AIPAC may post candidate position papers on its
members-only website.

16 Background
17
18
19

The facts presented in this advisory opinion are based on your letter received on
February 25,2011.
AIPAC is a non-profit 501 (c)(4) corporation dedicated to maintaining and

20

improving the bonds between the United States and Israel. The Commission has

21

previously determined that AIPAC is primarily a lobbying organization and qualifies as a

22
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membership organization under 11 CFR 114.1(e).' In addition to its lobbying activities,

2

AIPAC also encourages its members to be involved in campaign activities, such as

3

volunteering for campaigns and making contributions.

4

AIPAC compiles infonnation on candidates and races for Federal office,

5

including the political history of the district or state, information about money raised by

6

the candidates, public polling data, recent news about the race, and a list of announced

7

candidates for the office. Although it does not rate or endorse candidates, AIPAC

8

compiles voting records of incumbents and encourages its members to review those

9

records. Because non-incumbent candidates do not have voting records, AIPAC plans to

10

encourage all Federal candidates to prepare position papers on the United States-Israel

11

relationship, which it intends to post on a portion of its website that is accessible only to

12

AIPAC members.

13

The candidate position papers would be available to all 100,000 AIPAC members

14

on the members-only portion of AIPAC's website. The position papers would be

15

prepared by the candidates or their campaign staff, and would be posted in their entirety

16

without any editing by AIPAC. The position papers would set forth the candidates'

17

views on issues affecting the United States-Israel relationship and would not contain any

18

express advocacy. The four sample position papers submitted by AIPAC with the request

19

conform to this description; they state the candidates' positions on a number of policy
' See MUR 2804, Certification of Commission Action dated June 16,1992 (Commission voting 6-0 to find
no probable cause to believe AIPAC violated 2 U.S.C. 433 and 434 by failing to register and report as a
"political committee") and MUR 2804R, Certification of Commission Action dated March 21,2000
(Commission voting 6-0 tofindthat AIPAC was a membership organization during the time period
addressed in MUR 2804); see also, MUR 5272, Statement of Reasons Chair Ellen L. Weintraub, ViceChairman Bradley A. Smith, Commissioners David M. Mason, Danny L. McDonald, Scott £. Thomas, and
Michael E. Toner, dated November 13,2003 (describing the history of Commission enforcement actions
and related litigation involving AIPAC).
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issues relevant to the United States-Israel relationship and do not contain any information

2

about the candidates' campaigns or their opponents.

3

Question Presented

4

May AIPAC post candidate position papers written by candidates' campaigns on

5

a members-only portion ofAIPAC's website?

6

Legal Analysis and Conclusions

7
8

Yes, AIPAC may post candidate position papers on a portion of its website
accessible only to its members.

9

The Act and Commission regulations prohibit corporations, including

10

incorporated membership organizations like AIPAC,fi'ommaking contributions in

11

connection with, a Federal election. 2 U.S.C. 441b(a); 11 CFR 114.2(b). The Act and

12

Commission regulations, however, exemptfiomthe definition of expenditure and

13

contribution "any communication by a membership organization" to its restricted class.^

14

2 U.S.C. 431(9)(B)(iii) and (8)(B)(vi); 11 CFR 114.1(a)(2)(x). Indeed, Commission

15

regulations expressly permit an incorporated membership organization to communicate

16

with its restricted class on any subject, including communications that contain express

17

advocacy. 11 CFR 114.3(a)(2).

18

AIPAC, as a membership organization, may communicate with its members on

19

any subject. AIPAC plans to provide candidate position papers so that its members may

20

have **unvamished access to the views of the candidate." Moreover, AIPAC states that it

21

will not post on its members-only website position papers that "contain any express

22

advocacy of a candidate's election or defeat." Rather, the position papers will be limited
^ The restricted class of a membership organization includes its members. 11 CFR 114. l(j); see also 11
CFR 114.1(e)(2) (defining the term "members").
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to a discussion of the candidate's position on policy issues conceming fhe United States-

2 ~" israellelafionsHip;
3

The Commission therefore concludes that AIPAC may post candidate-prepared

4

position papers on a section of its website accessible only by its members. Because

5

posting the position papers constitutes a permissible membership communication, any

6

costs associated with posting the papers would not be contributions or expenditures.

7

2 U.S.C. 441b(b)(2)(A) and431(9)(B)(iii); 11 CFR 100.134(a) and 114.1(a)(2)(x).

8
9

A membership organization must report the "costs incurred" that are "directly
attributable" to an express advocacy communication to its membership if those costs

10

exceed $2,000 for any election, except that communications containing express advocacy

11

but that are '^primarily devoted to subjects other than the express advocacy" need not be

12

reported. 2 U.S.C. 431(9)(B)(iii); 11 CFR 114.3(b), 100.134(a), and 104.6(a). Because

13

the member communications at issue here do not contain express advocacy, AIPAC need

14

not report any costs associated with the communications to the Commission.^

15

2 U.S.C. 431(9)(B)(iii); 11 CFR 114.3(b), 100.134(a), and 104.6(a).

16

This response constitutes an advisory opinion conceming the application of the

17

Act and Commission regulations to the specific transaction or activity set forth in your

18

request. See 2 U.S.C. 437f. The Commission emphasizes that, if there is a change in any

19

of the facts or assumptions presented, and such facts or assumptions are material to a

20

conclusion presented in this advisory opinion, then the requestor may not rely on that

21

conclusion as support for its proposed activity. Any person involved in any specific

22

transaction or activity which is indistinguishable in all its material aspectsfiomthe
For the same reasons, 11 CFR 114.3(c) is not applicable to the commumcations.
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transaction or activity with respect to which this advisory opinion is rendered may rely on
this advisory opinion. Uee 2 U.S.U. 43 /t(c)(l)(b). Please note the analysis or

3

conclusions in this advisory opinion may be affected by subsequent developments in the

4

law including, but not limited to, statutes, regulations, advisory opinions, and case law.

5
6
7
8
9
10
11

On behalf of the Commission,

Cynthia L. Bauerly
Chair

