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Pursuant to 2 U.S.C. § 437f, Western Representation PAC (“WRPAC”) requests an Advisory Opinion from the
Federal Election Commission regarding the applicability of certain Independent Expenditure reporting
requirements as applied to Indepenilent Expenditures made through enrail by a non-connected political action
committee within the various 20-day presidential preference primary election reporting periods.

I. INTRODUCTION

An obligation to include the cost of email services with monthly billing cycles when aggregating Independent

Expenditure costs for 24- and 48-hour reports during the 2012 presidential primary reporting periods constitutes

a legal and factual impossibility. As such, this obligation imposes an undue burden on WRPAC’s freedom of

speoch in a mumner eomrary to the principles expressed in Buckley v. Valeo, 424 U.S. 1 (1976) and Citizens

United v. FEC, 130 S.Ct. 876 (2010). WRPAC therefore requests that the Comunission, in accord with AO

1995-44, grsat an exemptinn from the requireinent to include such costs in the calculation af repozting

thresholds for 24- and 48-hour reporta of Independent Expenditures during the 2012 presidential preference i

primary election season.

WRPAC, a non-connected political action committee, will have its First Amendment rights unduly burdened, or
outright denied, if it is forced to report certain costs for email service providers in conducting Independent
Expenditures via email during the 2012 presidential preference primary election periods:

a) WRPAC plans to ise ene nf several mass-email scrvice provider vandomy that chiarge a fixed monthly
price for services, ranging from $1,500 te $3,000 a month far a list containing 500,000 email addresses
(See Exh. B, price quotes from email servine providers) for the purpose of sending emails to all

recipients on WRPACSs email list.

b) The total number of individual emails WRPAC will send each month cannot be determined in advance
because WRPAC will be sending emails in response to rapidly changing political developments, making
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d)

it factually impossible to determine the actual cost per email sent until calculated at the end of the
monthly billing cycle, when all emails have been seat for that month.

Some, but not acuessaniy all, of these emaiis will be Independent Expendituces calling for either the
election or defeal af nea ar more clcarly identified federal aandidaies in the varieus presidential
preferexce primaries. Because tha number of einails sent that are Independent Expsnditure emails, as
opposed to other emails, in a given billing period cannot be determined in advance, and the per unit cost
of all emails sent cannot be determined in advance, it is factually impossible to determine the actual cost
per Independent Expenditure email until calculated at the end of the monthly billing cycle, when all
emails and all Independent Expenditure emails have been sent for that month.

Because it is impossible to determine the actual cost of each Independent Expenditure email until the
end of the monthly billlng cycle of the vendor, it is therefore impossible for WRPAC to include the per
email cost in the cost cdlculation for Independont Expenditures necessary for WRPAC to comgly with
the 24- and 48-hcur reporting requiremants of 2 U.S.C. §§ 434(g)(1) & (2).

The impossibility of reporting these costs is further corapountied hy the imnrecticability and significant
administrative burden, partticularly to small grassroots organizations, cf allocating sach costs across
multiple, overlapping 20 day presidential preference primary election reporting periods based on the
primary dates for various States. Such a burden would operate to deny speakers such as WRPAC their
constitutional rights to associate and speak during the presidential preference primary election season.
Even if the Indepentent Expenditure email costs were only to be calculated and reported as part of a
regularly scheduled monthly report, attributing the email costs to each State’s presidential preference
primary election would result ir a significasnt reporting burden unider 11 CFR § 104.4(e)(1). Either the
entire cost of each brdependent Exponditire email would apply to each state, triggening potentially
doiens uf duplicnte and eotifosing repoiting entries, or WRPAC wculd bo farced to attiibute same
partion of the cost based (m the relative mimber of emaits within eaeh given state, which is itsclf
factually impossihle since that information is neither knawn nor readily determinahle.

II. BACKGROUND

WRPAC is a non-connected political action committee formed to fight corruption in government and to
promote the ideals of limited government, fiscal sanity, free markets, and personal freedom. To achieve these
goals, WRPAC conducted various Independent Expenditure email campaigns supporting candidates in the 2010
election cycle and spent significant time and resources to comply with the FEC’s burdensome disclosure and
reporting requireroznts for Independent Expenditunze. As the 2112 election cycle nears, WRPAC plaas to ance
again condnct Ihdependent Expanditure email eanypaigns snpporting or opposing vne or mare clemly identified
federal candidates as part of is overall spench on political and public policy matters. In particulsr, WRPAC
plans to engage in numerous such campaigns, but not to the exclusion of other email campaigns, with respect to
one or more candidates for the Republican Presidential nomination throughout the presidential preference
primary election season.
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WRPAC plans to exercise its rights in the 2012 presidential preference primaries by, among other activities,
communicating to voters in all fifty statos with mass-emadil messages encouraging voters to support or oppose
ona or more cloarly identified eandidates in the presidentini preference primary etections. WRPAC currently
has en email list of approximmntely 140,000 mdividual email addrenses and has a reasonable expectation that this
list will grow to over 500,000 individual email adiresses by Decetnbar 31, 2011, and reasonably beiieves that
the email list will contain at least one recipient in each state.' WRPAC plans to send to this entire email list an
indeterminate number of email messages, from as few as four a month to as many as thirty, depending on the
unpredictable political developments of the day and the fluctuating urgencies of the primary season. Some
amount of these emails will clearly constitute Independent Expenditures.

WRPAC plans to employ a single cmail messaging platform for a fixed monthly price ranging from $1,500 to
$3,000 to communicate with this entire audience via email. WRPAC plans to pay a fixed monthly price for the
use of a single amaii serviec for all its eenail caanmunications, irclnding all of its indopendent exponditure
emails and all of its non-independent exponditure email messages. Since the number of emails WRPAC wilt
send in a manth is unpredictahle, it is impossikle o know what share of the fixed monthty price each email
message comprises until the total number of all emails distributed can be calculated at the end of the monthly
billing cycle, and that per email cost applied to each of the emails that were, in fact, Independent Expenditures.

However, the reporting requirements for Independent Expenditures require that filings with the Commission
take place within either 24- or 48-hours from the time of public distribution of any Independent Expenditure,
based on the reporting threshold crossed. 11 CFR §§ 104.4(b)(2) & (c); See also 2 U.S.C. § 434(g)(1) & (2).
For Independent Expenditures aggregating $10,000 spent up to ths 20th day before an elcction (48-hour
reports):

Political committees must repart . . . all Independent Expenditures aggregating $10,000 ar more with respect te a given
election any time during the calendar year up to and including the 20th day before an election. Political committees must
ensure that the Commission receives these reports by 11:59 p.m. [EST] on the second day following the date on which a
communication that constitutes an Independent Expenditure is publicly distributed or otherwise publicly disseminated. Each
time subsequent Independent Expenditures relating to the same election aggregate an additional $10,000 or more, the
political committee must ensure that the Commission receives a new 48-hour report of the subsequent Independent
Expenditures by 11:59 p.m. Eastern Standard/Daylight Time on the second day following the date on which the
communication is publicly distributed or otherwise publicly disseminated. 11 CFR § 104.4(b)(2).

For Independent Expenditures aggregating $1,000 or more between the 20th day before an election and 24-
hours before the election (24-hour reports):

Political committees must ensure that the Commission receives reports of Independent Expenditures aggregating $1,000 or
more with respect to a given election, after the 20th day, but more than 24 hours before 12:01 a.m. of the day of the election,

! While some exinting emaeila are tied to a specific state of residence, and/or Zip Code, of the recipient, a number of existing email
addresses lack such information. Additionally, this information is requested, but not required, for new subscribers to WRPACs email
list via its website at www.WesternPAC. org.
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by 11:59 p.m. [EST] on the day following the date on which a communication is publicly distributed or otherwise publicly
disseminated. Each time subsequent Indepeodont Expenditures reluting to the same eleetion aggregate an additional $1,000 oc
mere, the politieal committee must ensure that the Commission reeeivas a new 24-hcar report of the subsequent Independent
Expenditures by 11:59 p.m. [EST] on the day follewing the date on which a communication that constitutes an Independent
Expenditure is publicly distributed or otherwise publicly disseminated. 11 CFR § 104.4(c).-
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Under 11 CFR § 104.4(e)(1), reports of Independent Expenditures made on behalf of a candidate for President
(whether made as a regularly scheduled repert or in accordance with the above cited statutes) must be submitted
to the Commission.

Because it will be impossible to determine (and thus report) the cost of WRPAC’s Independent Expenditures
made via email within the required 24- or 48-hour time periods following distribution, it is impossible for
WRPAC to comply with the 24- and 48-hour reporniag requirements as they apply to WRPAC’s presidential
preference primiay electibn seasan Independent Expenditures made by emnil.

Additionally, an email message distributed on any given day dwing the presidential preference primary election
season is almost certain to fall into one or more of the 26 staggered, overlapping 20-days-prior periods during
the presidential preference primary election season (See Exh. A). This compounds the impossibility of
determining costs with the administrative impracticability and significant burden that applying these
unknowable costs to various staggered reporting thresholds would pose to WRPAC’s attempt to comply with
the applicable reporting requirements.

For example, consider the following scenarios in which WRPAC pays $3,000 a month for an email service
cepable of reaching 500,000 emalis with each message:

1. On January 4, WRPA(L employs its email service to send a nation-wide email message encouraging the
election of a clearly identified candidate for the Republican Presidential nomination. Assuming there is
at least 1 New Hampshire resident on the email list, this email will qualify as an Independent
Expenditure with regard to the New Hampshire Presidential preference primary election on January 24.
The email is distributed within the 20 day period requiring a 24-hour report for Independent
Expenditures aggregating $1,000 or more, and any costs associated with sending the email must be
aggregated toward the $1,000 reporting threshold. Until WRPAC knows how many emails it has sent
during the email platform’s January monthly billing period, and what shure of the montlhily price for the
platfarm the January 4 email oonstitutes, it cannot know when or whether it hns erossed the $1,000
threshold requiring a report within 24-hours (See Exh. C for illustration).

2. On January 5, WRPAC has aggregated $9,500 in Independent Expenditures through means other than
email in Florida in preparation for the Presidential preference primary election taking place there an
January 31. On the same day, WRPAC employs its email service to send a nation-wide email message
encouraging the election or defeat of a clearly identified candidate for the Republican Presidential
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nomination. Assuming there is at least 1 Florida resident on the email list, this email will qualify as an
Independent Expenditure with regard to the Floride Presidential preference primary election. The email
is distributed prior to the 20 day gperiod nzquiring 24 honr repants for Incependent Expenditures, sa any
costs sssocintad with sending this message on January 5 will accrua to the $10,000 threshold for 48-hour
reports. Without lmowing how many amails it will send over the ramaining days ef the moshly hilling
period, WRPAC carnot know what share of the $3,600 monthly price the January 5 email will cost. If
fewer than six emails are sent during the January billing period, the costs of the January 5 email will be
at least $500 and trigger the $10,000 Independent Expenditure reporting requirement. If 7 or more
emails are sent in January, and no additional Independent Expenditures are made, then the per-email
cost would be less than $500, and WRPAC would not be required to have filed a 48-hour report.
WRPAC has no way to determine in advance the number of emails it will send in January until actuaBy
sent, and therefore has no way to determine if or when to file the appropriate 48-hour report (See Exh. C
for illustratiamn).

3. OnFebruary 1, WRPAC aggregates $990 in Independent Expenditures through means other than email
in Iowa in preparation for the Presidential Preference Caucus taking place there on February 6. On the
same day, WRPAC employs its email service to send a nation-wide email message encouraging the
election or defeat of a clearly identified candidate for the Republican presidential nomination.
Assuming there is at least 1 Iowa resident on the email Iist, this email will qualify as an Independent
Expenditure with regard to the Iowa Presidential Preference Caucus. The email is distributed during the
20 day period requiring 24-heur reports for Independerit Expenditures, so any costs associated with
sending this message on February 1 will accrue to the $1,000 threshold for 24-hour reports. Although
WRPAC beiteves It is very hkely the Indcpendest Expondinire oosts of its February 1 email distribution
will aggregate te the $1,000 threshald for 24-hnur reporting, filing a 24-hour report based on this beliaf
remains impossible without knowledge of the actual cost af the Fobruary 1 amoii, which could cost
anywhere from $100-$3,000, depending on the quantity of emails (both IE and non-IE) sent during the
remainder of the February billing cycle (See Exh. C for illustration).

4, Every Independent Expenditure email message distributed to the nation-wide list must have its costs
attributed to either a $1,000 or $10,000 threshold for every election that follows the date of distribution,
assuming as WRPAC does that the message reaclies at least 1 resident in each state. Therefore, when
WRPAC sends an email message on January 18 that encourages the election of a clearly identified
candidate fur thn Republican Pi:sidemtial nomination, it shust apply the cost of that Indvpendent
Exponditare email ta the $1,000 threshold for every alcetian within 2@ days, which includes Sonth
Carolina (January 21), New Hampshire (Jannary 24), Flerida (January 31), Iowa (Februory 6), and
Alabama, California, Connecticut, Delaware, Georgia, Missouri, Narth Dakota, New Jersey, New York,
and Utah (February 7). The January 18 email also applies the same indeterminable cost to the $10,000
Independent Expenditure reporting threshold of every subsequent election more than 20 days away. As
explained above, this cost cannot be determined until the end of the monthly billing period. The result is

209 Pennsylvania Avenue SE ¢ Suite 2109 ¢« Washington, DC 20003
202-210-5431(direct) » 202-478-0750(fax)
~ Wyiw.DBCapitpiStratagien.com



G B\/ g'?RCA¢E'GT|%IS- PAC » GRASSROOTS e ADVOCACY e NON-PROFIT

N—— 6

that the effects of each Independent Expenditure email distribution, as illustrated by the previous
Scenarios, are applied to every election, resulting in widespread ladependent Expenditure cost-total
uncertainty ani inevitable viointion af repactng requirements. Furthermoare, since each emaii
distributten is considered an Independert Expenditure with regard te cach of these State’s presidential
preforence prinmary eleciion, e separaie reparting entry must be filed either in whole or in part; the
former being extraordinarily burdensome and duplicative and the latter being incapahle of determination
(See Exh. C for illustration).

As these scenarios illustrate, the reporting requirements of 2 U.S.C. §§ 434 (g)(1) & (2) and 11 CFR § 104.4
pose such a significant burden on WRPAC’s planned Independent Expenditures that they rise to the level of an
infringement on WRPAC’s First Amendinent rights.

III. DISCUSSION

Under the Federal Election Campaign Act (“FECA”), an email message constitutes an Independent Expenditure
when, among other requirements, it calls for the election or defeat of a clearly identified candidate. 2 U.S.C. §
431(17); 11 CFR § 100.16(a). Any time up to and including the 20th day before an election, any costs
associated with an Independent Expenditure must be reported every time those costs aggregate a total of
$10,000. 2 U.S.C. § 434(g)(2); 11 CFR § 104.4(b)(2). After the 20th day, but more than 24-hours, before an
election, Independent Expenditures must be reported every time their total costs aggregate $1,000 for a specific
election. 2 U.S.C. § 434(g)(1); 11 CFR § 104.4(c). Starting hom the date of public distribution, an
Independent Expenditure that meets either — or both - of these threshalda must be reported io the Cormaission
by 11:59 p.m. EST am the secand day after it aggregates $10,000 spent antt by the same time on the first day
after reaching $1,000. 11 CFR § 104.4f; 11 CFR §§ 100.19(d)(1) & (2). When rade in supponi of a candidate
for President, Independent Expenditures must be reported in the committee’s regularly scheduled reporting to
the Commission. 11 CFR § 104.4(e)(1). WRPAC wishes to comply with these requirements, but has found that
its preferred means of speech is effectively banned due to the legal and factual impossibility of complying with
FECA’s reporting requirements for Independent Expenditures made by email during the 2012 presidential
preference primary election season.

WRPAC asserts that an exemption to the reporting requirements of 2 U.S.C. §§ 434(g)(1) & (2) and 11 CFR §§
104.4(b)(2), (¢), & (e)(1) linuited ta the inclnsion of, and attributian amonyg ihe various states in eny repart filed,
the actunl cost of transmitting Independent Expenditure emails through an email service provider that bills
monthly, would be the most practical, and constitutionally appropriate, solution. Additionally, such an
exemption would not operate to excuse WRPAC from inclusion of such costs in its regular monthly reporting,
because, by the date each such report would be due, the individual cost per email would be determinable.
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The Buckley Court described three categories of government interest served by the imposition of FECA’s
disclosure reqnirements: combuting (especially, guid pro quo) corruption, providing infonnution to the
electomte, imd aiding the detectson of camphign iance violations. 424 U.S. at 67. Since, ns a matter of lew,
“Independent Expeinditures . . . do nnt give rise to cormuptiemar the appearance af corruption” (Citizens United,
at 884), FECA’s reporting requirements for Independant Expenditures caymot rely ca an anti-corruption interest
as a justifying basis for over-burdening free expression. The remaining information-gathering and violation-
detecting interests must be achieved by means “closely drawn to avoid unnecessary abridgment” of First
Amendment rights. Buckley at 25.

While the Supreme Court has consistently upheld the facial constitutionality of reporting and disclosure
requirements (McConnell v. FEC, 540 U.S. 93, 196 (2003); Buckley v. Valeo, 424 U.S. 1, 60 (1976);
SpeechNOW.org v. FEC, 395 F.3d 686, 69¢ (D.C. Cir. 2010)), it has recognized that moasures burdening
politicai speech “by design or wadvertence” (Citizens United v. FEC, 130 S.Ct. 876, 898 (2010)) are subject to
striat scrutiny and must be narrowly tailored to the service of a compelliag govermmeat interest. /d. at 898,
FEC v. Wisconsin Right tc Life, Inc., 551 U.S. 449, 464 (2007); Buckley, at 25.

WRPAC’s constitutionally protected right to engage in protected Independent Expenditure email
communications will be denied as an inadvertent consequence of FECA'’s Independent Expenditure reporting
requirements because of the factual impossibility of determining the actual cost per Independent Expenditure
email, and the resulting legal impossibility of timely filing such reports within the required 24- and 48-hour
periods. To justify the resulting ban on a specific mamer of speech, the government must prove that less
burdensome means of achieving its legitimate irterests are not available. Buckley, 424 U.S. at 238.

In thia insiance, tho inadvartent burden tu protected polioeal specch may be oured in a reasonnote manner thoi
still provides an appropriate level of reparting and disclosure. An Advisory Opininn issued by the Commission
in 1995 illustzates that ogrving out a narrow exemptian to reporting requireinents can relieve a borden on First
Amendment rights without abandoning the legitimate government interest in reporting and disclosure.

In AO 1995-44, the Commission concluded that the campaign committee of a candidate seeking the Republican
Presidential nomination was exempt from a contribution reporting requirement during the Presidential
preference primary election season because the committee’s monthly filing schedule satisfied the government
interest at stake. Under 2 U.S.C. § 434(a)(6)(A), “the principal campaign committee of a candidate must notify
the Secretary or the Comumission, and the Secretary of State, as appmpriate, in writing, of any contribution of
$1,000 ar more teceived by any authotized committee of such candidate afion the 20th cay, hmt 1horo than 48
honrs before, any elactirm.” The Commissian noted that these natifications work *“in conjunctica with the
quarterly, pre-election; and post-election reports ozquired by sectian 434(a)(2) ta fulfill the disclosure prrposes
of the Act.” AO 1995-44, pg. 2 1. The Commission then cited the administrative and reperting difficulties
posed by a “presidential primary season . . . made up of a series of separate primary elections,” which are
“unlike nonpresidential primary elections, where it is clear to which election the notification requirement
applies.” (/d., pg. 2 § 2). The Commission explained that an exemption from reporting these contributions

209 Pennsylvania Avenue SE ¢ Suite 2109 « Washington, DC 20003
202-210-5431(direct) v 202-478-0750(fax)
wiww.DBCapitolStrategies.com



@ EFRCA¢EIGT|%|S- PAC ¢ GRASSROOTS e ADVOCACY e NON-PROFIT

il

would be necessary to avoid forcing a committee to “simultaneously track overlapping 20 day notification
periods for several different primary elections” and *‘to subntit 48 hour notilicutions on an almost continual
basis.” Jd. Anothvr burden the Commissian aimed to #void ibrcing on the committee was “to attribete the
contributions it receives to a particular primary electian, a task that can be diffieult or arbiirary given the
national nature of most presidential primary compaigns.” Id.

The Commission reasoned that since the reporting requirements of section 434(a)(6)(A) were designed to
supplement the quarterly, pre-election, and post-election reporting system required by section 434(a)(2), (/d.,
pg- 2 J 1) the committee’s more frequent monthly reporting schedule would obviate the need for the additional,
acknowledged burdens of section 434(a)(6)(A) reporting by providing regular enough disclosure of contribution
and expenditure aetivity to satisfy the government interests at stake,. /d., pg. 2 § 3-4.

WRPAC'’s reperting burden will be greeter, and the gnvermimirit interest in regulating its Independent
Expenditure speech is weaker than the government’s contribution-regulating interest described in AO 1995-44.
Absent an exemption siniilar to that granted the requesting cammittee ia AD 1995-44, WRPAC would he
forced into an unreasonably burdersame reporting regime. Moreover, while the committee in AO 1995-44
would only be burdened with attributing its various $1,000 contributions to a particular election, WRPAC
would be forced to apply the indeterminable costs of each of its nation-wide Independent Expenditure email
communications to every pending presidential preference primary election reporting period, and potentially to
each subject State.

Because, unlike campaign contributions, mdependent Expenditures do not as a matter of law pose any risk of
aotual, on apparent, quid pro quo corruption, this level of burden on speakers is wholly unjustifiable. The
Buckley Court recognized that Independent Expenditures, like WRPAC’s emails, do not “appear to pose
dangers af real br apparent carruption cotnparable to these identified with large campaign contributions.” 424
U.S. at 46. See also Citizens United, 130 S.Ct. at 884 (confirming Buckley’s reasoning that Independent
Expenditures do not lead to, or create the appearance of quid pro quo corruption). It follows that if the monthly
reporting in AO 1995-44 was sufficient to satisfy the more substantial government interest in regulating
contributions, a committee that would suffer more burden at the service of a lesser government interest should
receive the same exemption so long as it too files monthly.? Therefore, if a similar exemption were granted
with regard to the application of §§434(g)(1) & (2) to the actual cost of each of WRPAC’s Independent
Expenditure emails, the government interest at stake would be as well inet as it had been by 1he exemption
graated in AO 1995-44, and WRPAC’s palitical speech wonld be free of a signiiicarti and oonstittitionally
impermissible hurden.

2In 2010, WRPAC filed monthly reports. In 2011, like many committees, WRPAC changed its filing frequency to semi-annually to
alleviate unnecessary reportisig burdens. In 2012, WRPAC will change its filing frequency to monthly reporting once again.
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If an exemption is not granted and WRPAC is forced to report the actual cost of each individual Independent
Expenditure email, it will bo further subjected to the significant administrative burdon of applying email IE
costs 1p rhuitiple overlapping 20 day presidential preference primary elcaetion periozis. This would constitute the
type af burden tke Comurrission specifically avaided fercing on a committee in AO 1995-44. These
administrative bundens are illustrated by the scenarios affered ahove (See also Exk. C) and by the presidential
preference primary election season calendar appended as Exhibit A. The Supreme Court haa recognized that
there are already significant burdens inherent to speaking as a PAC. Citizens United, 130 S.Ct. at 897. If the
Commission does not grant the limited reporting exemption requested by WRPAC, the inherent burden of
speaking as a PAC will be compounded by the administrative impracticality of determining for every
Independent Expenditure email sent: A) to which state primary elections the email Independent Expenditure
applies; B) whether that crhail applies to that particular election’s 24- or 48-heur reporting period; and C) how
much the individual emall send costs (by whatever method the Comrnission prescribes). WRPAC asserts that
the athuinistrative burdeniof calculating this information each tintre WPRAC plans to nomtmmicate its pelitical
beliefs ammunts to en iinpermissible burden on its First Amendment righta.

Due to the factual impossibility of determining the actual cost per Independent Expenditure email sent, and the
legal impossibility of complying with 2 U.S.C. §§ 434(g)(1) & (2) to properly report such costs, and the
unconstitutional burden that attempting to properly report such costs would impose were a cost-determinative
method available, WRPAC requests that an exemption be granted with regard to including, and attributing to
the various States in any report filed, the actual cost of each Independent Expenditure email attributable to the
cost of using a particular email communications platform. Amnything short of such an exemption would
constitate an unconstitutional ban on WRPACs protectetl spzech.

IV.QUESTION PRESENTED

1. May WRPAC exclude the actual cost of sending each Independent Expenditure email from the
calculation of costs relevant to the 24- and 48- hour reporting requirements, provided such actual
costs are included in WRPAC:s regular monthly reports to the FEC?

2. May WRPAC report the actual monthly cost of its Independent Expenditure email by means of its
regular monthly reports without attributing these costs to the various States’ presidential
preference primary elections?

V. CONCLUSION

As the Supreme. Court haa repeatesly reld, including in Buckley and Citizens United, burdensome regulation of
speech must yield where it is not narrowly tailored to the service of a legitimate government interest. WRPAC
has found its planned mode of speech inadvertently and effectively banned due to the impossibility of
compliance with FECA’s Independent Expenditure reporting requirements. As the Commission demonstrated
when it issued AO 1995-44, a narrow exemption from statutory compliance would be the best solution because
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it offers the opportunity to reduce unnecessary barriers to speech while preserving legitimate government
interests.

WRPAC therefore requests the Commission provide a limited exemption from FECA’s 24- and 48-hour
reporting requirements for Independent Expanditures to allow WRPAC to exclude the actual cost of each
Independent Expenditure email based on the cost of using a monthly-billed email communications platform,
provided such costs continue to be reported in WRPAC'’s regular monthly reports. WRPAC also requests a
limited exemption from the requirement to attribute to each States’ presidential preference primary election the
whole or partial costs of each Independent Expenditure email.

Sincerely,
{ Ebsemoones,
Dan Backﬁrg;';“‘"

Duate 20110817 M 4048 O8O

Dan Backer, Esq.
Counsel,
Western Representation PAC

209 Pennsylvania Avenue SE ¢ Suite 2109 ¢« Washington, DC 20003
202-210-5431(direct) ¢ 202-478-0750(fax)
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Exhibit B: Higch-Volume Email Marketing Sample Pricin

Constant Contact, Inc.
Constant Contact offers a high-volume, unlimited-send email marketing plan priced by number of email addresses:

75,000 addresses............ $450/month 450,000-550,000.........ccccvvenrnrene $2200/month
150,000.....cccc0nvecrnenranae $850/month 550,000-650,000......ccc00uveeenennene $2600/month
250,000.....ccc00000ivnnnnne $1400/month
g P - O X [oarmgm L] _ - T ane
el Marketng Hume Monthly Pricing Plans for Email Marketing :
Whatls Emall Markeling? Our prices are monthly. and based on the number of contacts In your gmall 83} or database.
Emal Masketing Feahwres That meahs you can send as many emalis 8s you want without alfecting your monthly fee. I )
Custursar Exemplas uy n $15/manth
Live Dexnonstustion ~ Constant Conlect does not setl maling lgls. Find cut why,
Pricing - Emall Harketing —— . . Short on time?
How Emeil Marksting Works Reici '_,‘: Pre-pay Discounts | Nonprofit Pre pay \_| . @ We can do it for you
Step-by-Siep Emoll Crewetn T e ——— g
Eosy to Bk Emxil Templlas Anmmmu_s Ooliars ‘ i ° |
Emo List A& e e ._s.'.‘.n: .,__o_m_. !
- X - - 1 - . a—
mmw ! eddresses %5 2500 5000 10000 25000 25000 1 'F’Rm'!rfu R?-Hﬁg\‘ ;’:‘
Coaching & Bupport Ao J
$15 530 $50 75 $150 cuw
3-'2»‘"&'"""'““"'" Frcne parmonth  por month :M nrsn—m :m-n pricing 1
Loca) SeNumr: Power ot Emat o e e e e N,
Marketing . i
Lotul Samirsr: Ga! Siemnd Send an unlimited number of emalis! i L. e l.;__:_
with Emall Marketing 3 ' it . EF 2
Custom Services - Emall W TmomT v TR E e R ARSI T T e T ST T _ :.: ‘?. (731, B
MailChimp.com
MailChimp offers a high-volume plan that charges a monthly price based on number of addresses and total number of email sends:
6.4Msends .......ocuvuennen $3,381/month 9.6M sends.................. $5,037/month
72M sends.....cooeeninienns $3795/month 16.8M sends................. $8,763/month
8Msends........covirniennene $4,209/month 24.8M sends................ $12,903/month
8.8Msends...........c...... $4,623/nronth
. e VY - . . - T (SR
pmh@-_m: B XX 1] ) W R f
i I [ 1
i High.Vo'ume . nmmw ;: {hasa sammoies Gf CRU-iicnely momihly glans, our ’ l
| Plans el N .
i for trequeni senders :
., : ! ‘ 1
i . uﬂ‘iml}mpm ] VRN ¢ Doon Eaan vemoonsgamie emen oy ONA FUU R T YV : !
o3 S :
Y e N | I i ‘ oo 5 ¢ : . !
S R i | [ericeParfbnth ™5 7 $8,763 $12.903 ?’ \ ST }
P . ! o e ,
‘ Sendiwn . - .. . ; |
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VerticalResponse, Inc.
VerticaiResponse offers a monthly high-volume plan priced by list size:

450k-500k email addresses............ $3,000/month
)V tngioe ) ~ Eexnuwumm. xl [ eyt d
Email Delivery . SV @ IG We—- AR
Emall Rmn!nﬂ . VerticalResponse offers grest valus
— Pay-Per-Month - Great Value - s bmond om o bt of ol
| Ellllil Pnﬂm Pay-Par-Month is parfact for those of you who sddresses in your account,
o may have lamer amali Usts or who mall more
roquently. JUst ot 1t & forget 1t Tor as low a3 $8.50/mo!
fi . R i 1o 1 upto l upTo T :
Non-Profits Email Free sugscripe 8,000 | 16,000 {25000 4 arn79]
Qualiied 501c3
non-profts emai MONTHLY 31000 '2&00 '46.00 $72.00 *120.00 *150.00 *240.00
u"'l“""“""“ SUBSCRIPTION  GNTH  /MONTH  AMONTH  /MONTH  /MONTH  /MONTH  /MONTH
Postcantal mEpAvESAVE  $900 32520 4140 6480 *108.00 *135.00 '216.00
Laem Mors GMOMNT MMONTH DMONTH /MONTH /MONTH  /MONT  /MONTH  /MONTH
! Help-TDaysa |  fowvesawve 850 12380 %3910 ‘6120 *10200 *127.50 *204.00
| Week 12MONTH  aoNTH  /MONTH  MONTH  /MONMI  /MONTN  MONTH  MONTH
" Becavaetusy !

| ontreproneursice 3% _/ Il your list has over 40,000 subscribers, pleese contact us for 8 custom quote,

Benchhmark
Benchmark offers a monthly high-volume plan priced by total send:
500,000 sends ............... 799.00/month 2,000,000 sends......c.ccvenrneinrneen 1999.00/month
1,000,000 sends............. 1299.00/month 4,000,000 sends.........ccceevveinrnen 4,000.00/month
CTTTTTTTTRRGETT T - T TT TT TR T Y W T s o
g i Imlfmnﬂnﬁ&wmm‘u-ﬂ B Y BT & DA o iy &
icing for High ———————— .
e S [
mncn-;avm. B P, 8
:""'".' . v lor - & :Mmm!m::mwmmm-
4 your i & Fagion aexll dolivery, 5inc0 D 5ever & vy 'dotivosing ydur Omeds

’ 1]
Actount Summary I
Sonirey Charge !
15200 Friat Pl L
Wa o 8 For You Eo
o T 20900 uno - fmoge uing Pl FRE® 1
o Yotk 00 -
i o e 800,000 soe - Oncoust bl
MoormdryCon 080
o oy 1,000,000 "o w One Trme Snp Pee sme
Total - $199.00
ousE:ed ST00 01wt 2
Plana
forifieveri 2,000900 .m0 3
Paymant Options
Plan 4 Millon o Plan
faomolreer 4,000,000 4,000.08 A nm .

\u/ Wa Do it Far You - $99.98 per month O azhbevidn

Rosby byl
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Exhibit C: Scenario Illustrations

Scenario 1: On January 4, WRPAC employs its email service to send a nation-wide email message encouraging the election of a
clearly identified candidate for the Republican Presidential nomination. Assuming there is at least 1 New Hampshire resident on the
email list, this email will qualify as an Independent Expenditure with regard to the New Hampshire Presidential Preference Primary
eléction on January 24. The email is distributed within the 20 day period requiring a 24-hour report for Independent Expenditures
aggregating $1,000 or more, and any costs associated with sending the email must be aggregated toward the $1,000 reporting
threshold. Until WRPAC knows how many emails it has sert during the email platform’s January montlily billing period, and what
share of the nronthly price for the platform the Janaary 4 amail gonatitutes, it cimnot know when or whethor it has crossed the $1,000
threshold requiring a report within 24 hours.

January
1] -2| 3| 4] s| 6| 7| 8] 9| 10| 11} 12| 13] 14] 15] 16| 17{ 18] 19 zo|z1|.zzl23|z4|zs 26| 27| 28| 29| 30| 31
X Ix |x {x [x [x |x [x [x [x [x |x |{x [x |x {x [x |x |x X SC Primary
X X |x X Ix |x |x |x |x X NH Primary
. X X X |x [x {x |x }x X X ix X
X ix x fx fx ix {x Ix |x |x ]x |x Ix X
X Ix [x Ix Ix [x |x |x [x ]x ix |x X
X X §x |x |x |x }x Ix X

Independent Expenditure email sent 1/4/2012
Problem: Costs attributable to NH's 24-hour reporting period are unknowable.
Note: Also unknowable are the effects of this cost on SC's Independent Expenditure
cost aggregation and on the 48-hour reporting thresholds of every forthcoming
election (See Scenario 4)

1] 2| 3| 4] 5] 6| 7| 8| 9f 10| 11} 12} 13 14| 15| 16| 17| 18] 19| 20| 21| 22| 23; 24| 25| 26| 27| 28! 29] 30] 31
January
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Scenario 2: On January 5, WRPAC has aggregated $9,500 in Independent Expenditures through means other than email in Florida in
preparatinn for the Presidential Preference Primary eleation taking plece there on Jonuary 31. On the serae day, WRPAC employs its
email service to send a nation-wide email message encauraging the election or defeat of a clearly identified candidate for the
Repuhlican Presidential nomination. Assuming there is at least 1 Flarida resident on the email list, this email will qualify as an
Independent Expenditure with regard to the Florida Presidential Preference Primary election. The email is distributed prior to the 20
day period requiring 24-hour reports for Independent Expenditures, so any costs associated with sending this message on January 5
will accrue to the $10,000 threshold for 48-hour reports. Without knowing how many emalls it will send over the remaining days of
the morthly billing period, WRPAC catinot know what share of the $3,000 munthly price the January 5 emai! will cost. If six er fewer
emails are sent during the Januury billing period, the costs of the January 5 einail will be at least $500 und trigger the $10,000
Iidopendent Expenditure teporting requirement. If 7 or more emails are set i January, and no additional Indopendent Expenditures
are matle, then the per-eoatl cost would be less then $500, atd WRPAC would not be reonired to have filed a 48-hour report.
WRPAC has no way to detarmine in advance the nnmber of emails it will send in January until actually sent, anhd therefore has no way
ta deternmine if or when to file the appropriatn 48-hour report.

January
1] 2| 3] 4| 5| 6| 7| 8| 9] 10{ 11} 12| 13| 14| 15| 16| 27| 18| 19 zolnlzzjzs]zdzs 26| 27| 28] 29| 30| 31
X Ix ix |x |x |x [x |x |x |x {x |x |x |x |x |x [x |x |x X SC Primary
X [x |x |x |x {x |x |x X |x |x [x |x {x |x |x X NH Primary
X |x |x [x |x XX Ix Ix Ix Ix fx jx Ix {x |x Ix |x X
X Ix Ix [x fx Ix jx {x Ix Ix |x jx ix X
i x Ix [x D fx |x Ix ix |x |x {x ix [x |x
lr | X [x fx |x ix {x ix |x |x [x
]
i 1] 2 i
3 4
1T HERE i al Ts T s [ [el I X
$9.5k in IE's have previously been aggregated by non-email communications 7
Independent Expenditure emailsent1/5/2012 | | | | | | | | |

Problem: WRPAC cannot know when it will reach the $10,000 reporting threshold.
If 6 or fewer additional emails are sent in January , this email will have caused a
48-hour reporting obligation.l l | l [ I | | | | ] | ] I | I
If 7 or more emails are subsequently distributed, a report will not have been required.

Loddld -4 -

| — - --t-4 . I - - —_—t .
[ I = Additianal emails sent in scenario causing reporting violation

IHILIHII]IIFIITI![

= Additional emails sent in scenario not causing reporting violation

1] 2| 3| 4] 5] 6] 7| 8 910111213141516171819202122232425262728?293031
January
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Scenario 3: On February 1, WRPAC aggregates $990 in Ihdependent Expenditures through means other than email in Iowa in
preparatien for the Presidential Preference Caucus tuking place thern on February 6. On the same day, WRPAC amploys its emmil
sarvice tn send a notion-wida email message encounaging the electian er defeat of a clearly identified candidate for the Republican
presidential nominatian. Assuming there is at least 1 Jowa resident nn the email list, this email will quatify as an Independent
Expenditure with regard to the Iowa Presidential Preference Caucus. The email is distributed during the 20 day period requiring 24-
hour reports for Independent Expenditures, so any costs associated with sending this message en February 1 will accrue to the $1,000
threshold for 24-hour reports. Although WRPAC believes it is very likely the Independent Expenditure costs of its February 1 email
distribution will aggregate to the $1,000 threshold for 24-hour reporting, filing a 24-hour report based on this belief remains
impossible without kmowledge of the actual cost of the February 1 email, which could cost anywhere from $100-$3,000, depending on
the quantity of emails (both EE and non-IE) sent during the remainder of the February billing cycle.

[February
i 11 2| 3j a| s! 6] 7| 8| 9f 10| 11| 12| 13} 14| 15| 16| 171 18] 19] 20| 21{ 22| 23] 24| 25i 26| 27! 28] 29
H ¢
FL Primary ,
L’.‘_;.’i. X |x X |A Caucus
Eg_ix Ix |x Ix X AL, CA,CT, DE, GA, MO, ND, NJ, NY, UT Primaries
X ix Ix |x X X X KS Caucuses, LA Primary ' l ! . i a4
X X X O Ix fx Ix x fx Ix (x px |x |x ix |x |x {x |x |x X WA, WI Primaries | | !
!_ XX Ix Ix Ix [x {x [x [x % Ix |x {x ]x X |[x |x [x 1x X AZ
; XX [x fx Ix e |x §x qx fx |x §x fx |x [x
x fx |x fx Ix |x [x |x
! x |x 'x |x {x |x
: : ; X
| ) |
Lk { i
i9_90 in non-email IE's have been aggregated within lowa's 24-hour reporting period
Independent Expenditureemailsent2/1/2012 | | | | | [ | [ [ [
i Problem: Although it is very likely that the February 1 email will require a report, |
|WRPAC cannot report the cost until the cost can be determined. 5
i l . .
L ’ L
v 1! 2| 3l af s| 6l 71 8] of 10| 11] 12| 13l 14| 15] 16l 17] 18] 18] 20] 21} 22] 23] 24! 25. 26! 27| 28] 29
February '
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Scenario 4: Every Independent Expenditure email message distributed to the nation-wide list must have its costs attributed to either a
$1,000 or $10,000 tkreshuht firr avery eleetion that follows the date of distribmtion, asquming is WRPAC daes that the messege
reaches at least 1 residant in every state. Thecefore, when WRPAC sands an emall message on January 18 that encourages tbhe elaction
of a clearly identified candidate for the Republicsn Presidential nomination, it must apply the cost.of that Independent Expenditure
email ta the $1,000 threshold for every election within 20 days, which includes South Carolina (January 21), New Hampshire (January
24), Florida (January 31), Iowa (February 6), and Alabama, California, Connecticut, Delaware, Georgia, Missouri, North Dakota, New
Jersey, New York, and Utah (February 7). The January 18 email also applies the same indeterminable cost to the $10,000
Independent Expenditure reporting threshold of every subsequent election more than 20 days away. As explained above, this cost
cannot be determined until the end of the monthly billing period. The resuit is that the effects of each Independent Expenditure email
distribution, as illustrated by the previaus Scenarios, are applicd to every electien, resulting in widespread Independent Expendlture
cost-total uncertainty and inevitable violation of reporting requireiuents. Furtheimore, sinoc each email distribution is uensidered an
Independent Expenditure wirh regar 10 each of thesn State’s presitdimtial prefarence nrimury aiection, a separate renorting miry unst
be filed aither in whole or in part; the former being extraordinarily hurdensome and duplicative and the Intter being imeajrable af
determination.

February
17, 18] 19 zolnlzjzsﬁta 2s) 26| 27| 28] 29| 30} 31} 1| 2| 3] a| s| 6| 7| 8| 9| 10| 12] 12| 13] 14} 15} 16| 27} 18
LELEL X SC Primary
ix ix Ix Ix Ix ix X NH Primary
X OIx tx Ix gx |x x Ix [x [x [x |x |x X FL Primary
X ix D qx ox [x fx Ix [x [x Ix |x {x [x |x |x [x {x Ix X [IA Caucus
X Ix Ix Ix [x [x §x |x |x |x |x [x [x [x |x |x |x |x |x X AL, CA, CT, DE, GA, MO, ND, NJ, NY, |
X X [x [x [x |x Ix {x |[x |x |x |[x {x |x [x [x [x |x |x X KS Caucuses, LA Primar
——————— (% |x [x [x [x [x [x [x [x [x |x {x [x [x [x |x X
X
X

independent Expenditure email sent 1/18/12 | !
Problem: The indeterminable cost applies to the reporting threshold of every subsequent election

17| 18| 19| 20] 21 22{ 23| 24| 25] 26] 27] 28| 29| 30| 31] 1| 2| 3] 4| s| 6| 7| 8| 9f 10] 11] 12| 13| 14] 15| 16] 17] 18
February
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