PUBLIC COMMENTS ON DRAFT ADVISORY OPINIONS
Members of the public may submit written comments on draft advisory opinions.

DRAFT D of ADVISORY OPINION 2012-10 is now available for comment. It
was requested by Joseph E. Sandler, Esq. and Elizabeth 1.. Howard, Esq., on behalf of
Greenberg Quirlan Rosner Researeh, Inc., and is schedrded to be considered by the
Commission at its public meeting on April 12, 2012. The meeting will begin at 10:00
a.m. and will be held in the 9® Floor Hearing Room at the Federal Election Commission,
999 E Street, NW, Washington, DC. Individuals who plan to attend the public meeting
and who require special assistance, such as sign language interpretation or other
reasonable accommodations, should contact the Commission Secretary, at (202) 694-
1040, at least 72 hours prior to the meeting date.

If you wish to comiment on DRAFT D of ADVISORY OPINION 2012-10, please
note the following requirements:

1) Comments must be in writing, and they must be both legible and complete.

2) Comments must be submitted to the Office of the Commission Secretary by
hand delivery or fax ((202) 208-3333), with a duplicate copy submitted to the
Office of General Counsel by hand delivery or fax ((202) 219-3923).

3) Comments must be received by 5 p.m. (Eastern Time) on April 11, 2012.

4) The Commission will generally not accept comments received after the
deadline. Requests to extend the comment period are discouraged and
unwelcome. An extension request will be considered only if received before
the comment deadline and then only on a case-by-case basis in special
circumstances.

5) All timely received comments will be made available to the public at the
Commission's Publie Records Offiee and will be posted on the Commission’s
website at http://saos.nictusa.com/saos/searchao.



The Commission has implemented a pilot program to allow advisory opinion
requestors, or theit ceunsel, to appear before the Coatmission to answer questions at the
opoa mecting at whieh the Commissinn considers the craft mivisory aphdon. This
program took effeet on Iuly 7, 2009.

Under the program:

1)

2)

3)

4)

A requestor has an automatic right to appear before the Commission if any
public draft of the advisory opinion is made available to the requestor or
requestor's counsel less than one week before the public meeting at which the
advisory opiaion request will be considered. Under these circumstances, no
advance written notice of intent to appear is required. This one-week period is
shortened to three days for advisory opiniens wnder the axpedited tiventy-day
procedure in 2 U.S.C. 437f(a)(2).

A requestar must provide written notice of intent to appear before the
Commission if all public drafts of the advisory opinion are made available to
requestor or requestor's counsel at least one week before the public meeting at
which the Commission will consider the advisory opinion request. This one-
week period is shortened to three days for advisory opinions under the
expedited twenty-day procedure in 2 U.S.C. §37f(a)(2). The noticc of intent
to appear must be recelved by the Office of the Comsnission Secretary by
hand delivery, email (Secminry@fee.gov), or fax ((202) 208-3333), no later
than 48 haurs before the schedulod public meeting. Requeators are
responsible for ensuring that the Office of the Commission Secretary receives
timely notice.

Requestors or their counsel unable to appear physically at a public meeting
may participate by telephone, subject to the Commission's technical
capabilities.

Requestors or their counsel whe appear before the Cammission may do so
only for the limited pnrpose of adtlressing questionc raised by the Commhissian
at the public maeting. Their appearance does not guarantee that any questions
will be asked.



FOR FURTHER INFORMATION

Press inquiries: Judith Ingram

Press Officer

(202) 694-1220
Commission Secretary: Shawn Woodhead Werth

(202) 694-1040

Comment Submission Procedure:  Kevin Deeley
Acting Associate General Counsel
(202) 694-1650

Other inquiries:

To obtain copies of documents related to Advisory Opinion 2012-10, contact the
Public Records Office at (202) 694-1120 or (800) 424-9530, or visit the Commission’s
website at http://saos.nictusa.com/saos/searchao.

ADDRESSES

Office of the Commission Secretary
Federal Election Commission

999 E Street, NW

Washington, DC 20463

Office of General Counsel
ATTN: Kevin Deeley, Esq.
Federal Election Commission
999 E Street, NW
Washington, DC 20463



- AGENDA DOCUMENT NO. 12-23-

L5 l L LL T Vi
' conmssmx
SECRETARIA

FEDERAL ELECTION COMMISSION a R 10 P 51
Washington, DC 20463

April 10, 2012
AGENDA ITEM
MEMORANDUM For Meeting of _"L[QJ_IE,

TO: The Commission
TTED LATE
FROM: Anthony Hemman : SUB M
General Counsel

Kevin Deeley7L6

Acting Associate General Counsel

Amy Rothstein_yZ&.

Assistant General Counsel

Esther Heiden_yZ€ /ﬂ/ LR

Attorney
Subject: AO 2012-10 (Greenberg Quinlan Rosner Research, Inc.) (Draft D)

Attached is a proposed draft of the subject advisory opinion. We have been asked
to have this draft placed on the Open Session agenda for April 12, 2012.

Attachment
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ADVISORY OPINION 2012-10

Joseph E. Sandler, Esq. DRAFT D
Elizabeth L. Howard, Esq.

Sandler, Reiff, Young & Lamb, P.C.

1025 Vermont Avenue, NW

Suite 300

Washington, DC 20005

Dear Mr. Sandler and Ms. Howard:

We are responding to your advisory opinion request on behalf of Greenberg
Quinlan Rosner Research, Inc., cencerning the possible preereption of New Hampshire
State law by the Foederal Election Campaign Act of 1971, as amended (the “Act™), and
Commission regulations. Because the request does not seek application of the Act or
Commission regulations to a specific activity by the requestor, the Commission declines
to issue an opinion.

Background

The facts presented in this response are based on your letter received on February
21, and your email and letter received on March 5, 2012.

Greenberg Quinlan Rosner Research, Inc. (“Greenberg Quinlan™) is a corporation
located in the District of Columbia that provides political research and strategic
consulting services. These consulting services include surveys, whieh are conducted on a
nationwide basis and in many states and localities. Greenbecg Quinlan’s clients include a
variety of nonprofit organizations, antherized committees of Federal candidates, labor
organizations, political party committees, and other political committees.

Greenberg Quinlan plans to conduct telephone surveys, using live operators, of

New Hampshire voters. The surveys generally will consist of questions regarding

demographics, the respondent’s views on various issues, the respondent’s impressions of
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1  the political parties and national political figures, the likelihood of the respondent to vote
2  for a particular Federal candidate or candidates, and the likelihood of the respondent to
3 vote for a specific Federal candidate after hearing various positive and/or negative
4  information about the candidate.
5 These telephone surveys will be paid for either by Federal candidates or by
6 nonprofit organizations. The surveys will refer only to Federal candidates, and will not
7 meniion any candidates for State or local officc.

8 Greenberg Quinlan believes that its proposed polling in New Hampshire may be

9  subject to New Hampshire’s statutory disclaimer requirements. New Hampshire law

10  requires that:

11 Any person who engages in push-polling, as defined in RSA 664:2(XVII), shall
12 inform any person contacted that the telephone call is being made on behalf of, in
13 support of, or in opposition to a particular candidate for public office, identify that
14 candidate by name, and provide a telephone number fram where the push polling
15 is conducted.

16

17 N.H. REV. STAT. sec. 664:16-a(I). “Push polling” is defined as:

18 (a) Calling voters on behalf of, in support of, or in opposition to, any
19 candidate for public office by telephone; and

20 (b)  Asking questions related to opposing candidates for public office
21 which state, imply, or convey information about the candidates[‘]
22 character, status, or political stance or record; and

23 (c) Conducting such calling in a manner which is likely to be

24 construed by the voter to be a survey or poll to gather statistical

25 data for entities or organizations which are acting independent of
26 any particular polifical party, candidate, or interest group.

27

28 N.H. REV. STAT. sec. 664:2(XVII).
29
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Greenberg Quinlan asks the Commission to determine whether the Act and
Commission regulations preempt the New Hampshire disclaimer statute insofar as it
purports to apply to Greenberg Quinlan’s proposed telephone surveys that refer only to
Federal candidates and do not refer to State or local candidates.
Question Presented

Is a New Hampshire statute requiring disclaimers on certain telephone calls, New
Hampshire Revised Statutes sectiom 664:16-a(1), preempted by the Act or Commission
regulations with respect to the proposed telephone surveys that refer only to candidates
Jor Federal office and that are made on behalf of, or are in support of or in opposition to,
Federal candidates?
Legal Analysis and Conclusions

2 U.S.C. 437f(a)(1) directs the Commission to issue advisory opinions in response
to “request[s] concerning the application of” the statutes within the Commission’s
jurisdiction or the Commission’s regulations “to a specific transaction or activity by the
person” submitting the request. The requestor states that its request is not asking the
Commission to address applicatien of the Act to its proposed activity. Instead it asks the
Commtission to address application of the Act to proposed activity aof another entity, the
State of New Hampshire, should it attempt to enforce its law.

Greenberg Quinlan acknowledges that it is not asking the Commission to
determine whether its planned telephone surveys would require a disclaimer under the

Act and Commission regulations. Rather, the request asks generally whether a specific

State statute purportedly covering at least some of its planned telephone surveys is
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preempted by the Act. Greenberg Quinlan expresses concern that, if it conducts such
telephone surveys without disclaimers required by New Hampshire law, it may be the
subject of an investigation by New Hampshire’s Attorney General. Such an enforcement
action would be “a specific transaction or activity” by the New Hampshire Attorney
General, not Greenberg Quinlan. Requests “regarding the activities of third parties . . . do
not qualify as advisory opinion requests.”! 11 C.F.R. 112.1(b). Because Greenberg

Quinlan daes not seek an opmion negarding aaplication of the Act to its planned activities

the Commission daclines to render ar opinion on such a request.

On behalf of the Commission,

Caroline C. Hunter
Chair

' Your request notes that the Commission rendered an advisory opinion in 2009 to the West Virginia
Secretary of State regarding application of the Act’s preemption provision to a West Virginia State statute.
The Commission responded to that request because the Secretary of State’s proposed enforcement action
was the transaction or activity on which the advisory opinion was sought. See Advisory Opinion 2009-21
(West Virginia Secretary of State).



