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VIA EMAIL and OVERNIGHT DELIVERY
Federal Election Commission

Office of General Counsel

999 E Street, N.W. -

Washington, D.C. 20463

Dear Sir or Madam:

This firm represents Yamaha Motor Corporation, U.S.A. in its efforts to establish a separate segregated
fund. Its parent company, Yamaha Motor Co., Ltd. (“YMC”), was started in 1955. Yamaha Motor
Corporation, U.S.A. (“YMUS” or “Yamaha”) is the wholly owned subsidiary of YMC. YMUS is the
distributor of various motorized products manufactured by YMC, as well as Yamaha Motor
Manufacturing Corporation of American (“YMMC”) and Tennessee Watercraft, Inc. (TWI) in the
United States. Such products include motorcycles, all terrain vehicles, scooters, snowmobiles, golf
carts, outboard engines, personal watercrafl and jet boats. YMUS’ Marine Division is responsible for
the sale and distribution of wiihoard engines nnder the Yamaiia brand mume.

Yamaha wishes to create a separate segregated fund (“SSF”) to contribute to federal candidates and raise
funds fram its dealers and service eenters. There are two types af businesses. from which Yamaha I
wishes to raise funds related to its Marine Division: (1) Dealers, which provide retail sales and service of
Yamaha products; and (2) Service Centers, which service Yamaha products and sell Yamaha outboard
motors packaged with a boat, but do not sell loose 'Yamaha outboard motors, and mainly provide
servicing functions.

Pursua_nt to 11 C.F.R. § 112.1(b), Yamaha seeks an Advisory Opinion regarding the following items: (1)
whether Yamaha may estaitlisa an SSF to mrke contributions te federal candidatrs as the domestic
subsidiary of a fareign corporation; (2) whether Yamaha, as an organization that operates primarily
through dealers and service centers, may solicit PAC contributions from the executive and
administrative personnel of its Dealers; and (3) whether Yamaha, as an organization that operates
primarily through dealers and service centers, may solicit PAC contributions from executive and
administrative personnel of its Service Centers.

Yamaha distributes its marine products through a network of Dealers and Service Centers that are, .
sceparate corporate entities from Yamaha. Due to the level of control Yamaha exercises over its Dealers
and Service Centers, we believe that under tire Federal Election Campaign Act (“FECA”), FEC
regulatinas, and advisary apinions, the executive and administrative personnel, stockholders, and
families of Yamaha’s Dealers and Service Centers can be solicited as licensees pursuant to 11 C.F.R. §§
114.5(g)(1) and Advisory Opinicns 1992-7, 1988-46 and 1985-31. However, recognizing the very faat-
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specific nature of these questions, Yamaha seeks an Advisory Opinion conﬁrmmg that the proposed
solicitations eomply with the FECA and its atiendait regratians.

FACTUAL BACKGROUND

YMUS is a California corporation which is the wholly owned subsidiary of YMC. YMUS is the
distributor of various motorized products manufactured by YMC, YMMC and TWI. Such products
include motorcycles, all terrain vehicles, scooters, snowmobiles, golf carts, outboard engines, personal
watercraft and jet boats. Yamaha’s Marine Division is responsible for the sale and distribution of
outboard engines under the Yamaha brand name. The President of the Marine Division is empowered
by the Board of YMUS b manage antt oversee the eperations of the Marine Division, and would be
empowered to solely manage and nverspe theioperntian-of its SSF. The President of thc Marine
Divisian is a U.S. citizen and would be selely responsible for the manageiaent of the SSF.

The foreign parent of Yamaha Motor Carparation, USA would not provide any financing for the
activities of the proposed SSF and the bylaws of the SSF will require that no foreign nationals
participate in the operation of the SSF or in any decisions regarding distribution of funds. No
contributions from any foreign nationais will be accepted by the SSF, and any foreign nationals in the
leadership structure of YMUS will delegate authority over the operation of the SSF to U.S. citizens.

Yamaha sells its products through an cxtensive network of Dealers and Service Centors. All of the
Dealecs asid Service Centers have the right to vae Ymnaha’s trademarks as part of their sdvertisihg, and
would be considered by the public to be affiliated with Yamaha, even though none of the Dealers and
Service Centers sre owned by Yamaha.

The Dealers and Service Centers are closely affiliated with Yamaha. Dealer and other agreements,
discussed below, demonstrate that Yamaha exercises control over the hours of business, display and
inventory, and facilities. Yamaha evaluates the performance of its Dealers and Service Centers based on
factors beyond the volume of sales, also reviewing the manner of advertising, treatment of customers,
and sales promotions. Yamaha’s apreements with its Dealers and Service Centers can be terminated if
they do not meet the standards cutlined by Yamaha and lintit transferability to diiferent owners.

There are two standtird agreements ised by Yamahn: (1) the Dealer Agreement (atinched as Ex. A); and
(2) the Ontboard Motors Service Center Agreement (aitsched as Ex. B). Each one is explrined below.

1. The Dealer Agreement

Yamaha’s Dealers provide retail sales and service of Yamaha products throughout the country. After
completing an application process, Dealers are selected by Yamaha to sell its products to retail
customers and are the exclusive method by which retail customers are able to purchase new Yamaha
products. Most Dealers are small- to mid-sized corporations and while some dealers sell other marine
products, most exclusively deal in Yamaha products.

The process for becaming a Yamaha Dealer involves a minimam of four steps:
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1. The initial contact can come from the pmspecﬁve dealer to Yamaha or by Yamaha to a
prospective deader. '

2. Yamaha then conducts an analysis of the market and the District Marketing Manager
(DMM) reviews the prospective dealer’s capaktilities. That review includes the
prospective dealer’s financials, boat lines sold, shop location, management in place,
inspection of the store, and potentially other factors the DMM thinks are relevant.

3. If Yanraha and the prospective dealer agree that it would be beneficial to move forward,
the prospective dealer then officially “applies” to become a dealer. This includes the
Dealer Agreeinent altached to this requost, but the paperwork makes cleae it is enly an
applicatiom w:iil the mahagemcut of Yamaha's Marine Divisitm acoepts the applicatinn.

4, Onae Yamaha accepts the application, it executes a Dealer Agreement and a dealer
number is provided, along with setup for dealer training.

In order to be considered for a dealership, Dealers have to disclose a significant amount of financial and
- credit information to Yamaha. After being selected, prospective Dealers then must complete a number
of training requirements, including operational training and training on servicing Yamaha products.
Achieving higher ievels of certification from Yamaha (which can be used in advertising) requires
additional online training modules. Some training takes place online and other traininy takes place in
one of two physical trairing locations operacedt by Yaniaha.

Eaeh Dealer is assigned a DMM, who visits each lacation no less than each quarter (and usually
monthly) to evaluate the displays, setup of the store, and the Dealer’s operations. Yamaha’s control
over the Dealer extends to more than just the setup of its own products, because it also includes the
overall store and the placement of specific praducts from Yamaha with prominence.

Yamaha requires lhat Dealers purchase a sign with the Yamaha logo and does not grant a license to use
its nrark to its Dcalers. Instead, Yamaha retains contro] ever the Yamaha marks through a Yamaha
Visual Identity Manual and review of Dealer advertisements. Dealers are not required to obtain pre-
approval of advertisements that use Yamaha’s marks and follow the Manual. But Dealers must submit
all advertisements for approval in order to rcceive reimbursement. Yamaha does not provide a futtt
reimbursement for the costs of the advertisemnent, but reimburses a significant partion of the costs.

In addition, Yamaha’s control over its Dealers includes continuing evaluations of the financial
performance and health of Dealers, the hours of business, and the required purchase of special tools to
service Yamaha products. Yamaha also prohibits the assignment of the agreement with the Dealers
because of the personal nature of the agreement.

The Dealer Agreement lays out these 1equirements for Yamaha Dealers and defimres the relationship
between Yamniaha and its Dealers. Seciions 2.4 thraugh 2.10 spccifically staie the variety of criteria ihat
must be follewed in order for a Dealer to serve in that capority for Yamaiia:
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2.4 Performance Criteria. Dealers level of performance may be evaluated periodically by Yamaha,
based on readonabla criteria such as the following:

(a) The volume of Dealers sales of the Products as compared with the sale of competitive
products in the market area served by Dealer's Location.

(b) The volume of Dealers sales of the Products as compared to other dealers of the Products.

(c) The actual sales volume of the Products by Desler as compared to the reasonable annual
sales objectives which may be established by Yamaha for Dealer.

(d) The manner in which Dealer has conducted its sales operstions including advertising, sales
promotion and treatment of consumers.

(e) The trend over a reasonable period of time of Dealer's sales performance.

(f) The availability of Products to Dealer.

(g) Significant local conditions that may have directly affected Dealers performance.
(h) The compliance with all of the terms and conditions of this Agreement.

Evaluations prepared pursuant to this Section 2.4 will be discussed with and provided to Dealer, with the
expectation that Dealer will take such action as may be required ta correct any deficiencies in Dealers
performance of its responsibilities.

2.5 Customer Relations. Dealer shafl at all times conduct its operations in such a manner so as to
develcp and rnaintain good custonser relations. Dealer shall previde prempt and courteous service to
cuslomer inquilies and complaihits ralsting to the Products. Dealer shall at all times properly represent the
Products and shall not make, directly or indirectly, any false, misleading, or disparaging representations
to any custarner or other persoa in regards to Yaineha or the Preducis. -

2.6 Hours of Businees: Desaler agrees that its operations shadl be condueted in the normal coursa of
business during usual business hours and for not less than the usual numiber of days of the week and
hours of the day which are customary for the same type of business in the market area served by
Dealer's Location.

2.7 Display und Inventory. Dealer agrees to maintaln a prominent display of a reasonable
representation of the entire line of the Products at Dealer's Location, which display shell be in
accerdanpe with the guidelines astablished by Yamaha. Dealer aldo agrans to maintaih a reasenable
inveattry of tbe Products which is adequate to meet the current and anticipated demand in the market
area served by Dealer's Location, subject to availability and to guidelines established by Yamaha.

28 Repart and Recards. In arder that Yamaha may comply with applicable ragulations and achieve
its marketing objective, Dealer shali report to Yamaha, all retail sales of the Products within ten (10) days
of completion of such sale. Dealer shall periodically provide to Yamaha complete and accurate data
regarding Dealer's inventories of the Products and such othier reasonable informatior as and when
requested by Yamaha. Dealer shall-keep complete and accurate records regarding sales and service
activities for the Products, applications for discounts, allowances, warranty claims, refunds and credits
and shall retain lor at least threa (3) years all suoh records and documents. Dealer shall parmit any
designaied fepreseniath/e of Yamana, at reasonable times, ta exarn:n and aoclit aueh records and
documents.



Federal Election Commission
November 5, 2012
Page 5of 8

2.9 Cooperation with Yamaha. Dealer shall at all times cooperate and work closely with Yamaha's
representatives anc shall meintain elese communieatinna with suoh repre.fmnmtlves in regards to Dealers
operations hereunder.

210 Facllities. Dealer shall establish and maintain the appearance and condition of the facilities at
Dealer's Location so as to favorably reflect on the Products and the quality image of Yamaha. As part of
the facilities at Dealer's Location, Dealer shall install and maintain prominent and suitable signs as
recommended by Yamaha, which identify Dealer as a dealer of the Products. Dealer agrees tc maintain
the facilities irl a 11ieat arid orderly fashion and i accordarce with the standards established by Yamaha
which may be chianged from time to time. The facilities must at @il tmes comply with such siandands with
reseect i0 appenranee, Incation, size, layaut of building, showroam, office, parla department aad servise
opesation. Yamaha may pariadically evaiuate Dealer's facllitina. Dosier shali permit sny designated
reprasentative of Yamaha, at reasonable times, to inspect the facilities and Dealer agrees {0 make such
alterations or improvements to the facilities as Yamaha may reasonably specify.

Other provisions of the Agreement are also relevant: Yamaha undertakes efforts within its sole
discretion to provide sales assistance to Dealers (Section 5.2) and to allow Dealers to use Yamaha’s
trademarks (Section 5.4). The Dealers’ use of Yamaha’s trademarks is not a license, but Yamaha retains
control of the use of its marks. Assignment is prohibited because of the personal nature of the
agreement (Section 7.1).

Yamaha also requires Dealers to submit financial reports and financial information to Yamaha on a
regular basis:

5.6 Finnnoial Responsihility. Dealar shell maintain for its operations haraundar adaquaie worlting
capital and lines of wholesale credit to enable Dealer to fulfill its responsibilities under this Agreement.
Dealer further agrees to comply with financial responsibility guidelines issued by Yamaha from time to

" time. Dealer agrees to furnish Yamaha, at reasonable times, financial reports and other financial data in a
format acocptzaie to Yameha ta enable Yemaha to debermine Demlar's finanaial nesponsibility. At laast
within ninaty (90) days folinwing the close of Dealer's fiscal year, Dealer agreas ta submit to Yamaha
Dealer's audited financial statement for the previous year.

2. The Outboord Matars Serviee Centar Agreement

In addition to Hs Dealers, Yameaha alsn selacts entities to serve as Scrvice Centers that do not sell loose
Yamaha outboard motors to retail customers but instead provide warranty and other service on Yamaha
products and sell boats powered by Yamaha outboard motars provided to them by boat builders .
(“Packaged Products”). Service Centers may provide some sales of parts as part of the service process,
but otherwise only sel! Packaged Products and do not sell loose Yamaha outboard metors. Service
Centers are chosen through the same process described above for Dealers.

Through the standard Service Center agreement, Yamaha exercises control over the hours of operation
of the Service Centers, makes monthly to quarterly visits to check the cleanliness and operations of the
locations, and requires the purchase of special tools for warranty werk. Like the Dealer agreement,
owners of Service Centers must undergo training from Yameha and the agreement cannot be assigned.
Yamabha also requires that Service Centers purchase a sign with the Yamaha logo and retains control
over the Yamahe marks through the same Yamaha Visual Identity Manual required of Diealers.
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The Service Center Agreement provides less control over the operations of the service center than the
Dealer agreement, but still cantrols a namber of points indicating cantrol nver polieies and practiaes.
Spacifically, the Service Center Agreement provides for hours of operation and the authority of Ysmaha
to inspect the records of the Service Center at any time it so chooses. The Service Agreement
specifically provides:

4.3 Customer Relations. Service Center shall at all times conduct its operations in such a manner so as
to develop and maintain good customer relations. Service Center shall provide prompt and courteous
service to eisfomer ioquities and complainta relating to tha Pradunts: Serviee Center shall ot sll times
properly represent the Preducts, parts and accesscries and shall not make, directly or indirectly, any
false, misleading, er digparaging representations to any customer or other person in regards to Yamaha
or the Products, parts and accessories.

4.4 Hours of Business. Service Center agrees that its operations shall be conducted in the normal
course of business during usual business hours and for not less than the usual number of days of the
week and hours of the day which are customary for the same type of business in the market area served
by Service Uenter location.

4.5 Repart and Rarord. Senvice Centar shall pariadioally provide to Yamnbha complete and aocurate
data ragarding Service Center service activities and such other reasonable information as and when
requested by Yamaha. Service Center shall keep complete and accurate records regarding service
activities for the Products. Service Center shall permit any designated representative of Yamaha, at
reasonable times, to examine and audit such records and documents.

4.6 Facillities. Service Center shall establish and maintain the appearances and condition of the facilities
at Service Center location so as to favarably reflect o1 the Products and the quallty itnage of Yamaha. As
patt of the facilitles &t Servics Center location, Service Center shall install and maintain prominent and
suitable signs as recommended by Yamaha, which identify Service Center as a service center of the
Producta. Service Canter agrees to mamtain the faciiities in a noat and ordady fashion and in accgrdance
with tha standards astahlished by Yameha which may ba changed fram time to tinz.

In addition, similar provinions to the Dealer Agreement exist regarding the use of Yomnhs’s trademerks
(Section 4.2), and limitatiems an wssigmrmnt due ta the persanel neture of ine agreement (Seotion 6.1).

ANALYSIS

1. Domestic Subsidiary of Foreign Corporation

As explained above, the foreign parent of YMUS will not exercise any control or financing authority
over the SSF and only U.S. citizens will direct the operations of the SSF. Pursuant to AO 2006-15, the
lack of control of the foreign parent should lead to a conclusion that Yamaha is able to establish a SSF to
make contributions to federal candidates.

2. Solicitation of Dealers

Yamaha exeicises a substaatial amount pf eantrol over the buginess pclicies, practices, and procadnres
of its Dealers. Those Dealers are alss subject to a large amount of contractual obligations to Yamaha.




Federal Election Commission
November 5, 2012
Page 7 of 8

This is similar to the control maintained by H&R Block over its franchisees, found to be appropriate
under AO 1992-7, ineluding extensive trairliag and oversight, regular sapervisory viaits, centrel over
appearance of the facilitics, requirements regarding the hours of pperatian, aund restrictions on
transferability. Sue also AD 1988-46 and 1979-38. The Camnussion reviews the factors set forth at 11
C.F.R. § 100.5(g)(4) to determine whether an arganization is an affiliate of a carporation. . Thase factors
include control over the governance of the other organization and the ability to contral the decision
making employees at the organization. 11 C.F.R. § 100.5(g)(4)(ii)(B) and (C).

Although Yamaha’s dealers are not franchisees, they are licensees and Yamaha mmaintains a sufficient -
level of control over its Dealers for them to be considered affiliates. The amount of control over the
governanee extends to the hours of operation, the financidi health of the dealers, and extensive reporting
of sales to Yamnba. The Dealers are anly granted limiterdl use of Yamahe’s trademarks, rmst pun:hase
specialized equipment from Yanaha, aud are everseun on a regrwdar basis. Yainnha controls wha
operates the dealerships thraugh its limitations on contral ef the Dealers and limits on assignment.
These facts demonstrate affiliation between Yamaha and its Dealers. Unlike the relatianship with the
wholesalers in AO 1985-07, the control exercised by Yamaha extends to more than just a business
contract between two entities. The regular supervisory visits and control over the daily operations and
business policies of the Dealers show that there is a close relationship beyond that of a typical business
agreement. Yamaha’s relationship with its dealers meets the factors set forth at 11 C.F.R. § 100.5(g)(4)
to demonstrate that it is affiliated with its Dealers.

This s the type of control required by this Cenrmission and shuuld nuthariza a finding that Yamaha may
solicit the executive and administrutive persannel, and the families thereof, of its Dealers. 11 C.F.R. §
114.1(c). In addition, Yamaha should be able to solicit from contributions from the Dealers themselves
if they are individuals or partnerships, pursuant to AO 1988-46 and 1983-48,

3. Solicitation of Service Centers
While the level of control exercised by Yamaha over its Service Centers is less than the control over its
Dealers, it is still substantial under 11 C.F.R. § 100.5(g)(4) and AO 1992-7. See also AO 1988-46 and
1979-38. Yamahu regulates the governauce of the Service Centers in their hours of operation, customer
relations, and facilities utilized, and it also requires reports that can be audited by Yamaha at its option.
Service Centars regeive thiz same suparvisory visits, training, end tool purchase reuirements as Dealers.
The Service Centeg cannat change ownership without Yamaha’s express approval because of the
personal nature of the agreement. The Service Center must use Yamaha’s trademarks in accardance
with Yamaha’s guidance and does not receive a general license for the use of those marks.

As with the Dealers, this is the type of control required by the Commission and should authorize a
finding that Yamaha may solicit the executive and administrative personnel, and the families thereof, of
its Service Centers. 11 C.P.R. § 114.1(c). In additien, Yamaha should be able te solicit from
contributions from the Servite Centers themselves If they are individuals or partnerships, pursuant to
AO 1988-46 and 1983-48.
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CONCLUSION
Thus, under the Federal Election Campaign Act, its attendant regulations, and this Commission’s
Advisory Opinions, we believe that Yamaha’s SSF may be formed, even though it is owned by a foreign
subsidiary, and that the SSF may solicit for voluntary contributions from the executive and

administrative personnel, and their families, of its Dealers and Service Centers. But because of the
fact-specific nature of these issues, we seek this Commission’s guidance through an Advisory Opinion.

If the Commission requires any additional facts or information, we will be happy to supplement this
request.
Sincerely,

STRICKLAND BROCKINGTON LEWIS LLP

Enclosures



