PUBLIC COMMENTS ON DRAFT ADVISORY OPINIONS
Members of the public may submit written comments on draft advisory opinions.

A draft opinion in response to ADVISORY OPINION REQUEST 2012-25 is now
available for comment. It was raquested by Jason Tarchinsky, Esq., and Michael Bayes,
Esq., on behalf of American Future Fund/American Future Fund Political
Action/McIntosh/David McIntosh for Indiana. It is tentatively scheduled to be considered
by the Commission at its public meeting on December 6, 2012. The meeting will begin at
10:00 a.m. and will be held in the 9" Floor Hearing Room at the Federal Election
Commission, 999 E Street, NW, Washington, DC. Individuals who plan to attend the
public meeting and who require special assistance, such as sign language interpretation or
other reasonable accommodations, should contact the Commission Secretary, at (202)
694-1040, at least 72 hours prior to the meeting date.

If you wish to camment on this draft advisory opinion, please note the following
requirements:

1) Comments must be in writing, and they must be both legible and complete.

2) Comments must be submitted to the Office of the Commission Secretary by
hand delivery or fax ((202) 208-3333), with a duplicate copy submitted to the
Office of General Counsgl by hand delivery or fax ((202) 219-3923).

3) All received comments will be made available to the public at the
Commissian's Public Records Office and will be posted on the Commission’s
website at http://saos.nictusa.com/saos/searchao.



REOUESTOR APPEARANCES BEFORE THE COMMISSION

The Commission has implemented a pilot program to allow advisory opinion
requestors, or their counsel, to appear before the Comnuission to answer questions at the
open mieeting at which the Commission considers the draft advisery opiwioxn. This
program tooic effect on July 7, 2009.

Under the program:

1)

2)

3)

4)

A requestor has an automatic right to appear before the Commission if any
public draft of the advisory opinion is made available to the requestor or
requestor's counsel iess than one week before the public meeting at which the
advisory opinion request will be considered. Under these circunistances, ne
advance written notice of intent to appear is required. This one-week period is
shoitened to three days for advisary opinions under the expedited twenty-day
procedure in 2 U.S.C. 437f(a)(2).

A requestor must provide written notice of intent to appear before the
Commission if all public drafts of the advisory opinion are made available to
requestor or requestor's counsel at least one week before the public meeting at
which the Commission will consider the advisory opinion request. This one-
week period is shortened to three days for advisory opinions under the
expedited twenty-day precedure in 2 U.S.C. 437f(a)(2). The notice of intent to
appear inust be reseived by the Dffiee of the Conimission Secretary by hand
delivory, email (Secretanv@izc.gov), or fax ({202) 208-3333), ne later than 48
hours before the seheduled publie meeting. Requestors are responsibie for
ensuring that the Office of the Commissien Searetary receives timely notice.

Requestors or their counsel unable to appear physically at a public meeting
may participate by telephone, subject to the Commission's technical
capabilities.

Requestors or their couasel who appear before the Commission may do so
only for the limited purpose of addressing questions raised by the Commiission
at tho pnblic neeting. Their appearance does not guarantee that any questions
will be asked.




FOR FURTHER INFORMATION

Press inquiries: Judith Ingram
Press Officer
(202) 694-1220

Commission Secretary: Shawn Woodhead Wertﬁ
(202) 694-1040

Comment Submission Procedure:  Kevin Deeley
Acting Associate General Counsel
(202) 694-1650

Other inquiries:

To obtain copies of documents related to Advisory Opinion Request 2012-25,
contact the Public Records Office at (202) 694-1120 or (800) 424-9530, or visit the
Commission’s website at http://saos.nictusa.com/saos/searchao.

ADDRESSES

Office of the Commission Secretary
Federal Election Commission

999 E Street, NW

Washington, DC 20463

Office of General Counsel
ATTN: Kevin Deeley, Esq.
Federal Election Commission
999 E Street, NW
Washington, DC 20463
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FEDERAL ELECTION COMMISSION

Washington, DC 20463

November 16, 2012

AGENDA ITEM

MEMORANDUM

TO: The Commission

For Meeting of '&- b-[2
FROM: Anthony Hermang &-g/

General Counsel

Kevin Deeley %6

Acting Associate General Counsel

Robert M. Knop W ﬁ

Assistant General Counsel

Neven F. Stipanovic N[ S L7 2Zm(<

Attorney
Subject: Draft AO 2012-25 (AFF/AFFPA)

We have been asked to have the attached document placed on the Open Session
Agenda for December 6, 2012.

Attachment
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ADVISORY OPINION 2012-25

Jason Torchinsky, Esq.

Michael Bayes, Esq.

Holtzman Vogel Josefiak PLLC

Suite 100 ’ DRAFT
45 North Hill Drive

Warrenton, VA 20186

Dear Messrs. Torchinsky and Bayes:

The Commission is responding to your advisory opinion request on behalf of
American Fuature Fund (“AFF") and American Future Fund Political Action (“AFFPA”)
(collectively, “Requestors™), concerning the application of the Federal Eiection
Campaign Act (the “Act”) and Commission regulations to your proposed joint
fundraising efforts.'

The Commission concludes that the proposed joint fundraising committees could

operate consistent with the Act and Commission regulations. 2

! The original advisory opinion request also inquired as to joint fundraising efforts between AFF, AFFPA,
and a Federal candidate or officeholder’s authorized campaign committee. On June 19, 2012, after the
Office of General Counsel raised the issue of the absence of a Federal candidate, Mr. David McIntosh -
who ran in the primary for U.S. House of Representatives for the Sth District of Indiana — was added as an
additional requestor to the advisory opinion request. On October 1, 2012, however, Requestors withdsew
their original questions regarding joint fundraising activitias involving a Federal candidate or officeholder’s
authorized campaign committee.

2 In a letter dated October 12, 2012, the Office of General Counsel informed Requestors that “the
Commission has concluded its consideration of [their] advisory opinicn request without issuing an advisoty
opinion, The letter stated that the Commigsion had voted on two drafts, labeled Drafts D and E, of an
advisary opioiun, copies of which were enclosed with the letter, but that neither Draft D nor Draft E had
received the affirmative vote of four members of the Commission required for the Commission to render an
advisory opinion. Documents retated to this advisory epinion (including the documentrs identified as Drafts
D and E) are 2vailable on the Coramission’s website at

e T

On October 15, 2012, Requestors filed a letter requesting “reconsideration of the matter by the
Commission.” Section 112.6 of the Commission’s regulations, 11 CFR 112.6, which provides that the
Commission may reconsider a previously issued advisory opinion, does not apply in this Instance, however,
precisely because the Commission was previously unable to render an opinion. Nevertheless, on its own
motion, the Conunissian is issaing this qnalified advisory opinion to provide guidance based on the two
drafts previously provided to Requestors, both of which reached the same conclusion that the proposed
joint fimdraising committees conld operate consistent with the Act and Commission regulations but did so
based on substantively differing analysis.
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Background

The facts presented in this advisory 6pinion are based on letters received on April
11, 2012 and June 19, 2012, and emails received on July 24, 2012, September 17, 2012,
and October 1, 2012.

AFF is an incorporated non-profit social welfare organization exempt from
taxation under section 501(c)(%#) of the Internal Revenue Code. AFFPA is registered with
the Commission as 8 multicandidate, nonconnected political committee. AFFPA plana to
esiablish a non-contribution Carey account that would solicit and receive unlimited
contributions from individuals, corporations, and labor organizations for the purpose of
financing its independent political activity.> AFF and AFFPA have some overlapping
management, but AFFPA is not registered as a separate segregated fund connected to
AFF. Requestors represent that they operate separately and are not affiliated with each
other under Commission regulations.

Requestors represent that the proposed joint fundraising committees (“Joint
Committees”) may include one or more of the following participants: AFF, AFFPA,
AFFPA’s non-contribution Carey account, and an independent expenditure only political

committee (“IEOPC”).*

3 See Press Release, FEC Statement on Carey v. FEC: Reporting Guidance for Political Committees that
Maintain a Non-Contribution Account, Oct. 5, 2011, http://www.fec.gov/press20111006postcarey.shtml.

* Requestors represent that any IEOPC would accept funds consistent with Advisory Opinion 2010-11
(Commonsense Ten), in which the Commission stated that a nonconnected political committee may raise
and spend funds outside the limitations of the Act from individuals, other political committees,
corpamntiois, and labor organizatiuns for the purpnse of financing independenl expenditures. Requestors
represent that any IEOPC that pasticipates in a Joint Comnrittee would (1) report to the Commission as an
IEOPC, and (2) not be affiliated with AFFPA.
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Each Joint Committee would be established as a separate political committee that
would act as the fundraising representative of all the participants. The Joint Committees
would establish separate depository accounts. In one account, each Joint Committee
would deposit funds raised for AFFPA. In another account, each Joint Committee would
deposit funds raised for AFF, AFFPA’s non-contribution Carey account, and one or more
participating IEOPCs. Each participant would accept only funds that it may lawfully
receive under the Act.

The participants plan to execute a written agreement that would specify how the
expenses of and contributions received by each Joint Committee would be allocated
among the participants, and propose two different combinations of participants in the
Joint Committees as follows:

1. AFF and AFFPA

This proposed Joint Committee would allocate the first $5,000 received from
individuals to AFFPA, while contributions received from individuals in excess of $5,000
would be allocated to AFF. All corporate and labor organization contributions would be
allocated to AFF.

This Joint Comnrittee’s pre-event publicity and salicitations wonld specify that
AFFPA is raising funds for use in connection with Federal elections, and that AFF is
raising funds to be used in a manner consistent with its status as a section 501(c)(4) social
welfare organization.

2. AFF, AFFPA, AFFPA'’s non-contribution Carey account and/or an IEOPC

This proposed Joint Committee would allocate the first $5,000 received from

individuals to AFFPA. Any amounts in excess of $5,000 received from individuals, as
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well as all corporate and labor organization contributions received, would be split evenly
between AFF, AFFPA’s non-contribution Carey account, and/or an IEOPC.

Under both proposals, the Joint Committee participants would specify in a written
agreement how the fundraising proceeds will be allocated. The Joint Committee would
also keep records and file reports as required by 11 CFR 102.17(c)(4) and (8).

The joint fundraising expenses would be allocated to the participants in
proportion to the funds raised and distritiuted to each participant. Each participant wauld
pay its own fundmising expeunses. To the extant that advanced funds are needed,
Requestors have nat determined with any specificity how, or by what method, those
funds will be advanced.

Under both proposals, the Joint Committee would solicit funds in writing, and/or
by teiephone, or other forms of direct contact. They would also hold one or more
fundraising events, although no funds would be solicited at the fundraising events. All
solicitations for contributions would include a fundraising notice with the information
required by 11 CFR 102.17.

Solicitations by the Joint Committee involving AFFPA’s non-contribution Carey
account dr an IEOPC would not indicate how AFFPA’s non-contribution Carey account
or the IEOPC would use the funds received.

Question Presented
1. May AFF and AFFPA serve as participants in a joint fundraising committee?

2. May AFF, AFFPA, AFFPA’s non-contribution Carey account, and/or an IEOPC
serve as participants in a joint fundraising committee?
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Legal Analysis and Conclusions

Question 1: May AFF and AFFPA serve as participants in a joint fundraising
commitiee?

Yes, under the circumstances described in the request and below, AFF and
AFFPA could serve as participants in the proposed Joint Committee.

Commission regulations allow a political committee to “engage in joint
fundraising with other political committees or with unregistered committees or
organizations.” 11 CFR 102.17(a)(1)(i). The regulations further specify that participants
may include political party committees (including non-Federal party committees),
candidate committees, multicandidate committees, and unregistered organizations that are
not collecting agents under 11 CFR 102.6(b). 11 CFR 102.17(a)(2).

As a threshold maﬁ&, the Commission has never considered whether a
corporation such as AFF is an “unregistered ... organization” that can jointly, with a
political committee, establish a joint fundraising committee. The plain language of the
regulatory text governing joint fundraising committees appears to cover organizations
such as AFF, and there is no other provision that prohibits such organizations from
partitipating in regulated juint fundraising activities.’ See 11 CFR 102.17(a)(1)(i); see
also Orion Reserves Ltd. v. Salazar, 553 F.3d 697, 707 (D.C. Cir. 2009) (an agency's
interpretation of its own regulations is entitled to deference when the plain language of

the regulation does not require another interpretation).

511 CFR 102.17(a) states that “[n]othing in this section shall supersede 11 CFR part 300, which prohibits
any person from soliciting, recejving, directing, transferring, or spending any non-Federal funds, or from
transferring Federal funds for Federal election activities.” 11 CFR 102.17(a). However, because AFF is
not an organization whose activities are covered by Part 300, AFF’s proposed joint fundraising activities
are not restricted by the reference to Part 300 in 11 CFR 102.17(a).
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Because AFF and AFFPA indicate they will comply with all provisions of the
joint fundraising committee rules at 11 CFR 102.17, the Commission concludes that they
may engage in their proposed activity, notwithstanding that AFF is a corporation.’ Three
Commissioners previously concluded that Requestors’ proposed conduct would be
permissible, subject to the qualification that any joint fundraising effort that AFF and
AFFPA establish mrust adhere to the prohibitions on corporate contributions’ and
corporate facilitation of contributions.®? 2 U.S.C. 441b(a); 11 CFR 114.2(b)(1); 11 CFR
114.2(f)(1); .see also United States v. Danielczyk, 633 F.3d 611, 617-618 (4™ Cir. 2012)
(upholding federal prohibition on direct corporate contributions and distinguishing it
from prohibition on independent expenditures struck down in Citizens United). The

other three Commissioners concluded that the Commission’s joint fundraising regulations

themselves provide a mechanism for raising funds without violating those prohibitions.

6 AFF also asks whether its joint fundraising activity through the Joint Committee would be treated as
“Federal campaign activity” for purposes of determining whether AFF has the requisite “major purpose” to
be deemed a political committee by the Commission. See Buckley v. Valeo, 424 U.S. 1,79 (1976)
(construing the term “political committee” to encompass only organizations that are “under the control of a
candidate or the major purpose of which is the nomination or election of a candidate). The Commission
was unable to approve a tesponse by the required four affirmative votes as to whether AFF’s joint
fundraising activity through the Joint Commitiee wouid %e treated as Federal campaign nctivity.

7 A “contribution” includes “any direct or indirect payment, distribution, laan, advance, deposit, ar gift of
money, or any services, or anything of value . . . to any candidate, campaign committee, or political party
or organization, in connection with any [Federal] election.” 2 U.S.C. 441b(b)(2); see also 2 1].S.C. 431(8);
11 CFR 100.52(a). “Anything of value” includes all in-kind contributions, including the provision of goods
and services without charge or at less than the usual and normal charge. See 11 CFR 100.52(d)(1).

8 «Facilitation” means using corporate resources to engage in fundraising activities in connection with any
Federal election. Facilitation of fumdraisinp activities includes a corporatian’s use of its customer, client, or
other lists to solicit contributions, nnless the eorporation reaeives advance payment for the fair tnasket
value of the list. 11 CFR 114.2(f)(2)(i)(C). Facilitation alsa includes the failure to rehnburse a corpomtion
within a commercially reasonnble time far the use of carparate facilitiea. 11 CFR 114.2(5(2)(i}(B).
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As noted earlier, the Commission voted on two draft advisory opinions, neither of

which received the requisite four votes for adoption.’

Review of these drafts provides
necessary further explanation of the positions taken by different Commissioners. Draft
D, sets forth the conditional basis for the conclusion in Draft D supported by three
Commissioners that AFF and AFFPA may serve as participants in the proposed Joint
Committee. Draft E sets forth the conclusion supported by three Commissioners that the
regulations expressly perniit this activity and joint fundraising efforts camplying with
those regulations would not violate restrictions on eorporate contributions or corporate
facilitation. '°

Question 2: May AFF, AFFPA, AFFPA's non-contribution Carey account and/or an
IEOPC serve as participants in a joint fundraising committee?

Yes, the Commission concludes that, under the viroumstances described in the
request, AFF, AFFPA, AFFPA’s non contribution Carey account and/or an IEOPC could
serve as participants in the proposed Joint Committee.'' As with the response to

Question 1, however, review of the drafts that were not adopted by the Commission

9 See note 2, above. Documents related to this advisory opinion are available on the Commission’s website
at http://saos.nictusa.com/saos/searahac?’ AONUMBER=2012-25. The Commission voted on Drafts D and
E and the vote on each draft failed by a vote of 3-3.

1% This response provides Requestors with the protection of an advisory opinion as to the conclusions
commun 1o the rospuctive dafts. Accardingly, for gractical rmrposes, Requestors may rely on the analysis
and canclusions caniained in this advisory opinion only to the extknt that any joint fundraising effert
adheres to the prohibitions on oceyporate contributions and corporate facilitation of contributions as
discussed in Draft D.

! Requestors ask whether AFFPA’s non-contribution Carey account may participate in the joint
fundraising effort. AFFPA itself may participate in a joint fundraising committee regardless of the account
it uses in this endeavor. A non-contribution account, however, is not a separate political committee but
rather a separate account of AFFPA. See Carey v. FEC, 791 F. Supp. 2d 121, 131 (D.D.C. 2011) (a
nonconnected political committee that makes direct contributions to candidates may receive unlimited
funds into a separate bank account for the purpose of financing independent expenditures); see also Press
Release, FEC Statement an Carey v. FEC: Reporting Guidance far Politital Committees 1that Mnintain a
Non-Contribution Account, Oct. 5, 2011, http:#/wyyw.fec.gov/press20111006postcarey.shtm].
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provides necessary further explanation of the positions taken by different Commissioners,
and specifically Draft D, which sets forth the conditional basis for the conclusion in Draft
D supported by three Commissioners.'?

This response constitutes an advisory opinion concemning the application of the
Act and Commission regulations to the specific transaction or activity set forth in your
request. See 2 U.S.C. 437f. If there is a change in any of the facts or assumptions
presented, and such facts or assumptions are material to a conclusion presented in this
advisory opinion, then Requestors may not rely on that conclusion as support for its
proposed activity. Any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or activity with respect to
which this advisory opinion is rendered may rely on this advisory opinion. See 2 U.S.C.
4371(c)(1)(B). The analysis or conclusions in this advisory opinion may be affected by
subsequent developments in the law including, but not limited to, statutes, regulations,
advisory opinions, and case law. The cited advisory opinions are available on the

Commission’s website at, www.fec.gov, or directly from the Commission’s Advisory

Opinion searchable database at http://www.fec.gov/searchao.

On behalf of the Commission,

Caroline C. Hunter
Chair

12 See notes 2, 9, and 10 above.





