\G FEDERAL ELECTION COMMISSION
; Washington, DC 20463

MEMORANDUM

TO: The Commission

FROM: Commission Secretary’s Office A/.a‘
DATE: February 13, 2013

SUBJECT: Comment on Draft AO 2012-38
(Socialist Workers Party)

Attached is a timely submitted comment submitted by Allen
Dickerson, Legal Director, and Zac Morgan, Staff Attorney, on
behalf of the Center for Competitive Politics.
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Federal Election Commission

Attn: Office of the Commission Secretary
999 E Street, NW

Waehington, DC 20453

RE: Public Comments on Draft Advisory Opinions 2012-38 (“Socialist Workers")

Dear Commissioners:

Founded in 2008, the Center for Competitive Politics (‘CCP”) is a nun-prufit
organization exempt freta taxation under Section 501(c)(3) of the Internal Revenue
Code. CCP’s mission, through litigation, puhlic engagement, and scholarly research,
is te defead the cometirutional 1ights of gpeeah, sssemhly, and pstition. CCP eebmits
thin commment to the Federal Election Commission (“Cummission”) urgipy ulupsiun
of Daaft A of Advisary Opinien 2012-34.

In the seminal campaign finance casc of Buckley v. Valeo, the U.S. Supreme Court
rejected an absolute minor party exemption to FECA's disclosure and registration
requirements, and instead found an exemption for groups threatened by
harassment and intimidation.! However, the Court “recognized that [if] unduly
strict requirecments of preof” of such harassment or intimidatios: were reguired, “it
could {inpose a heavy burden” vn grassroots orgunications." Aecordingly, the Conrt
mendated that graupe sesking an exemution “need sitaw only a xpasanable
probability thut the eampelled disclosure of a party’s cantributors’ names will
subject them to thrcats, hursssment, or seprisals fram ejther Government offciale
or private purtiss.” For evidentiaxy purposes, a "pattern of thzeats or specific
manifestations of public hostility may be sufficient,”

1\ Buckley e Valen, 424 U.S, 1, 74 (1976).
2424 U.S. at 74.

3 Id, (emphasis supplied).
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There Ia No Cognizable Government Interest in the SWP’s Discloaures.

It is uncontested that the amount of public and private harassment and
intimidation dirextad tmverd the Soritiliet Workera Party (“SWP”) kas deaveased
since the comclusinn of COINTELFRO and the Cold War. But raquiring the Socistist
Warkers Party to continually demonstrate the high levela of harassment and
intimidation the party facad before 1990 would unquestionably pose the “heavy
burden” the Court expressly disclaimed in Buckley.

Consequently, the Commission ought to defer to the allegations of the SWP and
ensure that the party maintains the “breathing space” to be able to engage in the
public debat=.5 “Jumt as confidenee in the integrity of vur electoxal processas is
oseentidl] to the functioning of our participatary democracy, w0 too is oitizen
particigmtion in these prooesans, which nreessorily eeteils politieal npuenh nmd
arsogiadion under the Fiost Araendment.”®

The government interast in regulating the SWP ia negligible. Despite running a
candidate for President every four years since 1048, as well as a vaxying numbers of
state and local candidates, the SWP has never elected a single person to elected
office. Other minor parties, such as the Constitution Party or the Libertarian Party,
have managed to elect individuals to state legidlative office—or even to local city
councils, Yet, the SWP haa failed to elect even a singlc mcmber of ite party to so
much s local water board. There is simpiy no risk uf corruption or thes appearnaca of
corruption when contributove are donatiag te a party with a Gi-yenr liatury of total
defrat.

Perhaps racognizing this point, Draft B posits that “the SWP could be used in the
future as a vehicle for diversion.”? That is, Draft B suggests that some other major
party or major interest might fund the SWP to prop up a candidate which could peel
off votes from a major party candidate.

First of all, this is entirely speculative—no past incident of diversion has been so
munh as alleged, whdla past haraumsment and reprisais ace mattoxs of higterical
record. Furthermore, why anysne would seak to use the SWP for such purposes is
unclear. As both drafts admit, the SWP’s support in previous national elections has
dramatically fallan, from approximately 10,000 votes in bath 2004 and 2008 o a
mere 3,509 vates in 2012. The evidence in the recard suggests that tha SWP's

8 See NAACGP v. Button, 3711 U.8. 4156, 433 (1563) ("Because First Amendment
freedome nued breathing space to survive, government may regulate in the area
only =dth narrow specificity.”).

¢ Doe v. Reed, 130 S. Ct. 2811, 2837 (2010) (Thomas, J., dissenting) (internal
citations and italics omitted).

7 Draft B at 21.
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activities mostly consist of grassroots action such as tabling and passing out party
literature-—-and even this has resulted in coufrontations with local law
entbrceinent.? The SWP ia hardly an orpanization ripe for clandestine politicking.

The Socialist Workers are a plainly unpopular vehicle, and would be a poor choice
for a stalking horse. And of course, if any evidencs to the cmstrary emerged, such as
a suspiciously well-funded SWP candidata rising in the polls, uny interssted party
could petition the Comnmission for a reconsideration of the SWP's status.

On balance, there is simply no governmental intorest supporting a change in SWP's
status,

The Risks of Reprisal, Harassment, and Intimidation are Disproportionately High
for the SWP.

Additinnally, as Draft A paints out, the levels of alleged harassment and reprisal
are particularly high given the low numbers of SWP activists. Only 118 people
contributed to the committee in 2012, yet the SWP reports “45 incidents of ulleged
harassment or intimidation.”® In other words, there are nearly half as many
reported incidents as there are contributers.

Likewiss, the SWFs reports of alleged employment terminations suggests that
thare 1any be a 3.4 percent ehance sny given cemtributor to the party will face
terminated employment. While the facts surrounding these terminations are not
crystal ciaar, this is a staggeringly high numbeor. If terminations are at 3.4 parcont
while SWP enjoys its examption, there is a reusl risk that this number would
increass further if more names were revealed. All Americans cught to be able to
engage in political activity without fear that an employer will punish them for
merely engaging in advocacy “at the core of the First Amendment.”10

Tlese examples, und the othors listed in the SWP's petition and Druft A, surely
qualify au a “puttern of threata or spucific menifestations of public hostility" for the
purpase of shielding the SWP from mandatary disclosuros,!!

“The Constitution protects againat the compalled disclosure af political asscciations
and beliefs” and may “only [be permittad] if there is a substantial relation batwesn
the information sought and an overriding and compelling state interest.”12 Neither

8 Draft A at 9-10.

? Draft A at 16.

10 See Knox v. SEIU, 182 8. Ct. 2277, 22€8 (2012).

1 Buckley, 424 U.S. at 74.

2 Brown v. Socialist Workers ‘74 Campaign Comm., 459 U.S. 87, 91-92 (1982).
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exists here, and accordingly the exemption ought to be continued until the end of
2016.

* w -

CCP appreciates the opportunity to comment on Advisory Opinion Request 2012-38.
If the Commission has any questions or requires anything further, please do not
hesitate contact the undersigned at (703) 834-6800 or by electronic mail at
adickerson@campaignfreedom.org.

Respectfully submitted,

Allen Dickerson
Legal Director

Zac Morgan
Staff Attorney
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