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RE: Advisory Opinion Request h r =

Dear Ms. Duncan:

On behalf of The Honorable Kevin McCarthy (CA-22) and The Honorable Devin Nunes
(CA-21) (“Requestors™), we request an advisory opinion from the Federal Election Commission
pursuant to 2 USC § 4371, on the following questions:

(1) May the Requestors freely raise funds for committees, that are neither established,
financed, maintained or controlled by persons covered by 2 USC §§ 441i(a) or
441i(e), formed solely to support the qualification of a ballot initiative on the subject
of redistricting for the June 3, 2008 California Statewide Primary election or the
November 5, 2008 California Statewide General election?

(2) May the Requestors freely raise funds for committees, that are neither established,
financed, maintained or controlled by persons covered by 2 USC §§ 441i(a) or
441i(e), formed solely to campaign for the passage of a ballot initiative on the subject
of redistricting that has qualified to be voted on at the June 3, 2008 California
Statewide Primary election or the November 5, 2008 California Statewide General
election?

Thursday, January 24, 2008 is the last day a measure can qualify to be voted on at the
June 3, 2008 California Statewide Primary election. (California Elections Code § 9013.) The
ministerial process of examining petition signatures typically demands 38 working days. (See
California Elections Code § 9030.) Consequently, proponents desiring to qualify a ballot
measure for the June 3, 2008 California Statewide Primary election must submit petitions no
later than Wednesday, November 28, 2007. Therefore, Requestors respectfully request that the
Commission consider this request on an expedited basis.
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I. FACTS

Requestors are Members of the United States House of Representatives, and both are
candidates as that term is defined in 2 USC § 431(2). Requestors will be appearing on the June
3, 2008 California Statewide Primary election as candidates for re-election to the seats they
currently hold. Several ballot initiatives are currently circulating to obtain signatures to qualify
to be voted on at the June 3, 2008 California Statewide Primary election, though no ballot
initiatives have qualified at this time.

Requestors have an active history of supporting and opposing ballot initiatives in
California. In November 2005, Requestors supported a redistricting ballot initiative proposed to
voters. At the time, Congressman Nunes was a member of the House of Representatives, and
Congressman McCarthy was a member of the California State Assembly.

Requestors desire to actively support the qualification and adoption of a new redistricting
measure, the Citizens Fair Redistricting Initiative. A copy of this initiative, California Secretary
of State # (07-0025), is attached hereto. Requestors have not, in the past in their federal
candidate capacities, established, financed, maintained, or controlled an initiative committee, and
do not now desire to establish, finance, maintain or control a committee supporting such efforts.
Nor have Requestors established, financed, maintained, or controlled the Peoples’ Advocate
Initiative Committee, whose President, Ted Costa, is the proponent of this initiative.

Instead, Requestors only request an advisory opinion on the question of whether or not
they may solicit and direct funds freely for an independent ballot initiative committee engaged in
qualifying and campaigning for the passage of the redistricting proposal. This independent ballot
initiative committee is not a committee pursuant to the Federal Election Campaign Act, but is a
committee established pursuant to California’s Political Reform Act (see Government Code §§
81000 et seq.) This committee will not have any connection to any national, state, district or
local committee of a political party. Any funds raised by Requestors would not be used for any
public communications that would refer to them.

II. LEGAL DISCUSSION
A. Fundraising in connection with elections.

The Federal Election Campaign Act (“the Act”) regulates fundraising activities by
Federal candidates and officeholders in connection with elections. (2 USC § 441i(e)(1).)
Section 441i(e)(1)(A) regulates fundraising in connection with an election for Federal office, and
section 441i(e)(1)(B) regulates fundraising in connection with any election other than an election
Jfor Federal office. This advisory opinion request does not seem to implicate subdivision A as
the Requestors seek only to raise funds to support the qualification and campaign for a statewide
ballot initiative.

The issue is whether the qualification and/or campaign for a statewide ballot initiative
constitutes any election other than an election for Federal office. If the qualification and/or
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campaign for a statewide ballot initiative is any election other than for Federal office, then the
Act’s contribution limits and source prohibitions apply to fundraising by Requestors for the
ballot initiative efforts. If the qualification and/or campaign for a statewide ballot initiative is not
any election other than for Federal office, then the Act’s contribution limits and source
prohibitions do not apply to fundraising by Requestors for the ballot initiative efforts.

The Act does not define the term in connection with an election for Federal office. FEC

regulations state that, “Election means the process by which individuals, whether opposed or
unopposed, seek nomination for election, or election, to Federal office.” (11 CFR § 100.2(a).)
Recent Advisory Opinions issued by the FEC provide significant clarity on the Commission’s
view of the meaning of this phrase, particularly in the context of ballot initiatives.

1851.01

1. Adyvisory Opinion 2003-12

Congressman Jeff Flake requested the advice of the Commission in connection

‘with his proposed activities on behalf of a state ballot initiative committee established

and controlled by him and his agents. In issuing its advice, the Commission made two
significant distinctions in determining whether or not the contribution limits and source
prohibitions of the Act applied to Congressman Flake and the ballot initiative committee.

First, “The Commission [found] that all activities of a ballot measure committee
‘established, financed, maintained or controlled’ by a Federal candidate...are ‘in
connection with any election other than an election for Federal office...” (AO 2003-12.)
Congressman Flake proposed to “direct and participate in the governance of [the
committee], as well as to formulate strategy and tactics for the ballot referendum.” (AO
2003-12.) This included serving as the public face of the committee in both its

.fundraising and campaigning efforts and communications with the public. Note that

Requestors will not “establish, finance, maintain or control” the ballot initiative
committee for which they desire to raise funds, nor do they intend to appear in any public
advertising on behalf of the committee or in any way participate in developing strategy or
tactics for the ballot initiative campaign.

Second, the Commission made a distinction between pre-ballot qualification
activities and post-ballot qualification activities:

[TThe Commission conclude[d] that the activities of a ballot
measure committee that is not ‘established, financed, maintained or
controlled’ by a Federal candidate, officeholder, or agent of either,
are not ‘in connection with any election other than an election for
Federal office’ prior to the committee qualifying an initiative or
ballot measure for the ballot, but are ‘in connection with any
election other than an election for Federal office’ after the
committee qualifies an initiative or ballot measure for the
ballot...There is a clear delineation between pre-ballot
qualification activities, such as petition and signature gathering,
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which do not occur within close proximity to an election, and post-
ballot qualification activities, that occur in closer proximity to
election and potentially involve greater amounts of Federal
election activity. However, once a ballot measure committee
qualifies an initiative or referendum for the ballot, its subsequent
activities will be deemed to be ‘in connection with any election
other than an election for Federal office’ under 2 USC 441i(e)(1).
(AO 2003-12.) .

In the Flake Advisory Opinion, the ballot initiative committee indicated explicitly
to the Commission that it intended to engage in Federal election activities, including
communications clearly identifying Federal candidates. The committee planned to
conduct voter registration, voter identification, get-out-the-vote and public
communications including electioneering communications. Here, because Requestors
have not been, are not now and will not be involved in the activities of the committee
other than fundraising, Requestors cannot comment on the planned activities of the
committee as the qualification process and campaign unfold. In the event that the
committee supporting the qualification and campaign for the redistricting proposal does
engage in Federal election activities, Requestors will not be participating in the
committee’s activities.

2. Adyvisory Opinion 2005-10

Congressmen Howard Berman and John Doolittle requested the advice of the
Commission in connection with their ability to raise funds outside of the contributions
limits and source prohibitions of the Act in connection with statewide ballot initiatives
voted on in November 2005, an election at which no federal candidates were being
considered. Neither Congressman was to establish, finance, maintain or control any
committee supporting or opposing any ballot initiative. The Commission concluded that
under the facts presented, “the restrictions on Federal candidates and officeholders in 2
USC 441i(e)(1)(A) and (B) do not apply to the fundraising activities...” (AO 2005-10.)
Two concurring opinions were also issued by the Commission in response to the
Adpvisory Opinion Request. -

Commissioners Toner and Mason emphasized primarily the issue of whether or
not an election on a ballot initiative is in connection with an election other than an
election for federal office under the Act. They concluded that the statutory limitations of
section 441i(e)(1)(A) and (B) that “prohibit Federal officeholders and candidates from
soliciting, receiving, directing, transferring, or spending funds outside the prohibitions
and limitations of the Act” only apply “in connection with an election for Federal office
or in connection with any election other than an election for federal office. Both
statutory provisions are expressly limited to elections for office. The plain meaning
of the statute is that the soft-money ban applies to federal and non-federal elections
for public office, but does not apply to non-candidate political activity, such as ballot
initiatives and referenda.” (AO 2005-10, Concurring Opinion of Comissioners Toner
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and Mason, emphasis added.) Commissioners Toner and Mason further explained, “In
light of the Supreme Court’s admonition that the danger of corruption, or the appearance
of corruption, is not present in ballot initiatives and referenda, applying Section 441i(e) to
such activities serves no justifiable policy rationale and would serve only to federalize
purely state and local activity.” (AO 2005-10, Concurring Opinion of Commissioners
Toner and Mason.)

Commissioners Weintraub and McDonald filed a separate concurring opinion, but

similarly emphasized the issue of whether or not an election on a ballot initiative
constituted an election under the Act. They noted significantly that, “BCRA did not
direct any change to the Commission regulation defining an ‘election’ as the process by
which individuals seek office.” (AO 2005-10, Concurring Statement of
CommissionersWeintraub and McDonald.)

Additionally, Commissioners Weintraub and McDonald focused on the issue of

whether or not a federal candidate establishes, finances, maintains or controls a ballot
initiative committee, and found this to be the determining variable as to whether or not
the Act applies to fundraising for such a committee. In discussing the Advisory Opinion
issued to Congressman Flake, Weintraub and McDonald stated,

“We believe that the better analysis, and one more reflective of the
real issues presented by Rep. Flake, would have rested on a
conclusion that where a federal candidate establishes, maintains,
finances or controls a ballot measure committee, on an issue with
which that candidate is closely identified, and the committee raises
and spends soft money to influence voting on a day on which that
candidate himself is on the ballot, then the candidate and the
committee’s activities are ‘in connection with an election for
Federal office,’ that is, the candidate’s own election...

Representative Flake’s proposal to use the money he raised to air
ads that would prominently feature him during the height of his
reelection race underscores the common sense of the rationale that
we are advocating. Such a rationale would have been consistent
with Commission precedent establishing that while ballot
measure activities are not generally regulated under the
Federal Election Campaign Act (“FECA”), a ballot measure
committee can be subject to that law when it is inextricably
linked to a candidate who is running on the same ballot.”

(AO 2005-10, Concurring Statement of Weintraub and McDonald,
emphasis added.)

Neither Requestor is inextricably linked to the issue of redistricting nor any

committee supporting the qualification effort currently underway. Further, no funds that
may be raised by Requestors will be used to air ads featuring either one of them.
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Applying the rationale articulated by these four Commissioners, the Act’s
contribution limits and source prohibitions should not apply to Requestors’ fundraising
efforts on behalf of any committee supporting the qualification of, and campaign for, the
redistricting measure that is attempting to be placed on the June 3, 2008 ballot.

B. Fundraising for 501(c) organizations by Federal Candidates
Section 441i(e)(4) of the Act states as follows:

Notwithstanding any other provision of this subsection, an
individual described in paragraph (1) may make a general
solicitation of funds on behalf of any organization that is described
in section 501(c) of Title 26 and exempt from taxation under
section 501(a) of such title (or has submitted an application for
determination of tax exempt status under such section) (other than
an entity whose principal purpose is to conduct activities described
in clauses (i) and (ii) of section 431(20)(A) of this title) where such
solicitation does not specify how the funds will or should be spent.

Section 431(20)(A) of the Act defines federal election activity in the following terms:

The term "Federal election activity" means--

(i) Voter registration activity during the period that begins on the
date that is 120 days before the date a regularly scheduled Federal
election is held and ends on the date of the election;

(ii) Voter identification, or generic campaign activity conducted in
connection with an election in which a candidate for Federal office
appears on the ballot (regardless of whether a candidate for State
or local office also appears on the ballot);

(iii) A public communication that refers.to a clearly identified
candidate for Federal office (regardless of whether a candidate for
State or local office is also mentioned or identified) and that
promotes or supports a candidate for that office, or attacks or
opposes a candidate for that office (regardless of whether the
communication expressly advocates a vote for or against a
candidate); or

(iv) Services provided during any month by an employee of a
State, district, or local committee of a political party who spends
more than 25 percent of that individual's compensated time during
that month on activities in connection with a Federal election.

In AO 2003-12, the Commission explained that, “A ‘general solicitation’ [to a 501(c)
organization] by a Federal candidate or officeholder may be made without regard to the Act’s

1851.01



Letter to Thomasenia P. Duncan
October 12, 2007
Page 7

amount limitations or source prohibitions.” In AO 2005-10, Commissioners Weintraub and
McDonald further explained:

“In USC 441i(e)(4), BRCA expressly permits a federal candidate
or officeholder to raise unlimited funds for a 501(c) organization as
long as its principal purpose is not to carry out voter registration
and GOTYV activities for a federal election and the solicitation does
not specify how the funds are to be spent. []] This is one of the
ironies of the current request and the heat it has generated. Most
ballot measure committees are organized under section 501(c)(4)
of the tax code. Thus, BCRA explicitly authorizes most of the
activity in which the requestors seek to engage.” (AO 2005-10,
Concurring Statement of Commissioners Welntraub and
McDonald.)

Because the committees to which Requestors desire to solicit funds will not be

established, financed, maintained or controlled by Requestors, they cannot affirm that such

committees will not engage in any federal election activity. However, their research into the
expenditures by the section 501(c)(4)’s non-federal California state ballot measure committee
shows that this committee has not paid for, or otherwise engaged in, any voter registration in
connection with its previous ballot qualification activities. Moreover, although Requestors have
not discussed with the ballot initiative committee organized under 501(c)(4) of the tax code
whether it has as its principal purpose to engage in federal election activities, it is possible to
determine that this is not its principal purpose, because the committee has identified that it is
“primarily formed” for the purpose of qualifying ballot measures. This information is set forth
on the committee’s publicly filed California State Campaign Statement of Organization (copy
attached). The obvious principal purpose of a ballot initiative committee is to qualify and
campaign for the successful adoption of a ballot initiative.

Requestors believe the ballot initiative committee is not likely to engage in-federal
election activity.

1. Voter Registration actmty

With respect to voter registration activity within 120 days of a federal election,
while it is typical for paid petition circulators who assist a ballot initiative committee to
simultaneously register new voters as they gather signatures on its petitions, it is also
typical that such vendors submit these voter registrations to third-party groups such as
political parties or other non-profit organizations that engage in voter registration activity,
for payment. Ballot initiative committees typically contract with such vendors only to
provide petition circulation and signature gathering purposes.

1851.01 -
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2. Get-out-the-vote activity:

Further, while ballot initiative committees usually engage in get-out-the-vote
efforts, these are solely to obtain votes for the ballot initiative and never to mobilize
voters for candidates. These committees’ engage in direct advertising on broadcast and
cable cast media, placement of advertisements in vendor “slate mailer” mailings, and by
payment for inclusion in political party slates. Due to the complexities involved with
naming a clearly identified candidate for Federal office with respect to the latter —
political party slates, such activity is conducted consistent with FEC Advisory Opinion
2006-19 and does not contain any reference to promote, support, attack, or oppose
Federal candidates who may be on the ballot.

III. CONCLUSION

Requestors respectfully request an expedited advisory opinion that, in light of the above
analysis, concludes that the Act’s contributions limits and source prohibitions do not apply to
fundraising by a Federal candidate for the qualification of, and campaign for, a statewide ballot
initiative committee not established, financed, maintained or controlled by such Federal

candidate.
e Krs | &&
Charles H. Bell,Z.J -
' ' shlee N. Titus
On behalf of Requestors
CHB:ANT:sd
Enclosure .
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PEOPLE'S
ADVOCATE, INC.

Paul Gann, Founder
Your Voice in Government

June 25, 2007 | | ?\ECE,VQ

JUN 25 2007
INITIATIVE COORDINATOR
ATTORNEY GENERAL'S OFFICE
Ms. Toni Melton
Initiative Secretary
Attorney General’s Office
1300 I Street

Sacramento, CA 95814

Dear Ms. Melton:

Pursuant to California Elections Code Section 9002, I respectfully request that the Attorney
General prepare a title and summary for the attached measure. The text of the measure, a check
for $200.00 and the address at which I am registered to vote are enclosed.

Also attached is the acknowledgement of the proponent required by Section 9608 of the
California Elections Code. '

If there is any further information I can provide, please do not hesitate to contact me.
Sincergly,

. Edward ‘Ted’ Costa
Enclosures '

13SRNCY -
TVH3INGI 40 301440
NOISSIWWOD

Sh:l o 9l 130 Lz -
NOLLI313 TY¥303J
G3AI303Y

3407 Arden Way ~ Sacramento, CA 95825 - (916)482-6175  FAX: (916) 482-2045
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THE CITIZENS FAIR DISTRICTS ACT

Section 1. Title,
This Act shall be known and may be cited as the “Citizens Fair Districts Act”
Section2,  Findings and Purpose. '

The people of the state of California hereby make the followmg ﬂndmgs and declare their
purpose in enacting the Act is as follows:

(@  Our state and congressional elected law makers should be responsive to the voters
of the State of California.

(b) When the Legislature draws its own districts, it draws maps that cut up
neighborhoods, communities, cities and counties in order to create safe seats for incumbents or
party favorites.

(c) When districts are drawn for politicians instead of voters, politicians can no
longer be held accountable by their constituents.

(d) Legislators have publicly acknowledged that it is an inherent conflict of interest
for them to draw their own districts. In 2001, incumbent self-interest and politics multed in
uncompetitive districts drawn behind closed doors and out of the public eye.

© Citizens who vote in the State of California, not politicians, are best suited to
adopt a fair and nonpartisan redistricting plan.

. (D This Act will end the legislators’ conflict of interest, take redistricting away from
incumbent politicians and make politicians accountable to the voters again.

() This Act will end the practice of incumbent protection where incumbent
politicians protect their legislative seats by drawing “safe” districts and will foster increased fair
competition in primary and general elections. -

() This Act establishes an independent Citizens Redistricting Commission drawn
randomly from the voter rolls of each Assembly District in California and would empower
ordinary citizens to ensure fairness in the redistricting process and establish a fair redistricting
plan.

()  This Act requires compliance with the Voting Rights Act.

()  This Act requires that counties, cities and communities of interest should not be
split to protect incumbents. -

Section3.  Amendment of Article XXI of the California Constitution
Article XXI of the California Constitution is amended to read as follows:

Article 21 m Reappertionment Redistricting of Senate, Assembly, Congressional and
Board of Equalization Districts.




SECTION 1. Citizens Redistricting Commission

) Each member of the S Assembly. Cor S Board o
Equalization M be glﬂ @m a smgle member dxstnet The temritory oi each Senate dlsmct

Boo ' ual:zah ndxsmctshallbecom ised of ten

{hl By QOctober 15 of each year ending in the number zero, the Citizens Redistricting
Commission shall be estabhshed to mwde for the redm of Senate. Assemblx,
oressional. and State : , miss

c The Citizens istricti ommission consist of 11 mem and all of the

(l) The Citizens Redistricting ngmmssmn shall have m’ balance. The

'eommlsslon sha]l lnclude four membets the lmcal in
litical party in California based on istration. and three m who are not
e steredmthelthero thetwo itical 'esinthis state.

d Withi ten i iatel ing the date of the notification
the Secretary of State that a_commission membet has been selected to serve on the
mmission. neither a commissi ber ber of his or her family, may have

done any of the following:

(A) Been electedtogbeenacan&date for any elective public office
or been appointed by an elected official to a blic position.

(B) __Served as an officer of a political party. i
(C) Served as an elected or appointed member of a political party
central committee.



: Been a member for or & t der contract to the
Legislature, Congress or the Board of Equalization.

(G) Had a financial interest or family relationship with the Governor, a
member of the Legislature, a member of Congress, or a member of the State
Board of Equalization. '

(H) __As used in this subdivision, a member of a person’s family is one
with whom the erson has a bona fide relationship established through blood or

" legal relation, incl an mdmdual's §! child aren!

mece uncl aunt_or first co r the spouse of any such n. As in

subdiyisi with a cial interest is as defined by the Political
Reform Act or its successor.

2) . A member of the commission ineligible, during his or h £

office, and for three years thereafter, to hold elective public office in this state, to be
- appointed by an elected official to a paid public position, to register as a lobbyist or to be
staﬂ', counsel, a consultant or a contractor to the Governor. a member of the Legislature,

S ON 2. CltlzensRedlstn Commission Selectio S

(a) The Secretary of State shall work to ensure that each stage of the selection process
promotes the purpose of achieving a Citizens Redistricting Commission that is reasonably
representative of the state’s diversity, including but not limited to, racial, ethnic, geographic and

diversity. In order to establish the Citizens Redistricting Commission. the S of
State comply with the following provisions:

(1)___ Based on the California voter registration roll in existence as of March 1
e ending in zero, the Sec of State shall assemble 1 of invited
nominees.

in six and eight: (2) became ehgble to reggster aftet the deadline fo; registering to vote in

the w1de eralelectlonmtbe s andv the ide gen
eight and are regi vote at the time of selection. The ] in_this
manner shall hereinafter led the “invi 'ee ol »




and nominee form prepared by the Secretary of State shall include the terms and

f serving o ission and inch anoticemallnomin'ees
th _are ibited from any ex communications con their possible
tion to the commssxon ex for mmumcations wnth the normnee S il

be conducted by the Sec of State in Sacmm-to nd Los A s to be

selected by the Sgr_e_tgr_gofStatethatgnommeemustattendmorderto be considered for
appointment to the commission.

4 Ni than April 1 f each ending in zero, the S of State
shall notify each of the 160.000 voters comprising the total invited nominee pool that he
or she has been randomly selected as a candidate to serve on the Citizens' Redjstricting
Commission. _The Secretary of State shall not disclose the names of the voters or any
information ining to the nominees shall such information _strict}
confidential. If the nominee wishes to accept the nomination to the commission. the
nominee shall complete the nominee form provided for in h ex unde
penalty of perjury, regarding the nominee’s willingness to serve and the nominee's
satisfaction of the qualifications as set forth in the Ag and such other information to help

evaluate a nominee’s ability to serve on the ission as the S f State
mun-e TheSgc_rMofStateshallﬁnﬂxerduectthenommeetomaﬂtheexewted

5) . Fromthenommee i ursuantto h (4), the

e Seq ofState random] estabhsha ool of 10 ns from

each Assembly District. S of that the e initial
nominee pool is not nabl reeentative of the diversity of the including but
not limited to racial ethmc ic and der dwersx the S of S

ission. The S 0 ' tate | not disclose the names ofthe omi I A

other information pertaining to the nominees and shall keep such information
confidential. '
I e each ending in zero, the f

shall make available copies of the nominee forms from the nominees to the President pro



Tem of the S the minority floor leader of the Senate, the S of

e
Assembly and the minority floor leader of the Assembly. In order that the identity of the
initial nominees is not disclosed to the legislative leaders, the copies of the nominee

forms provided to the legislative leaders shall not disclose the names or party affiliations
of the inees or any other information as deemed necessar the of State

to_protect the identity of the initial nominees. No later than July 1 of a ing in
the legislative 1 shall screen an iew the nominee fi i
nominees and each legislative lead select up to 20 percent of the initial nominees
to oved from the initia] nomine L. i ding the provisions of
ubdivision, a nominee shall only be removed if at least one legislative leader from e;
of two different ies selects the same inee to be ve initi i

pool, :
No later than July 15 of each ending in Zero, from the remaini 1

of initial nominees after the screening by the legislative leaders pursuant to pa_raggph (6).
the_Secretary of Stag shall conduct a random dramg by lot of the nominees and

li 0 f 1 f 240 nominees, with three subpools: 80
nominees registered with the largest political in California . 80 nominees registered
with the second liti in Cahforma and 80 nominees who are not

mmissi li hm the time commitment to fulﬁll the du’aes of

W] areotre ; with either of the 5 ] st htlcal ies mCallfomla The
Secretary of State shall make avmlable coples of the nommee forms of the 120 nominees

er of the Assembl and the mmon , floor leader of the Assembly. No later than
S ber 15 of zero, the President pro T f enate

minority floor leader of the Senate, the Speaker of the Assembly and the minority floor
leader of tl_1e Assembly may each strike up to four nominees from each subpool for a total



(10) Nolatetthan October 1 ofeachxearmmginzero,theSg_ge_t_myofState

shall li d impl ublic and auditable process of randomly drawing from
the candidate pool four names of are regi with each of

olitical ies in Californi pame ol of who t
registered with either of the two largest political parties in California to comprise the
Citizens Redistricting Commission. The of S o randomly draw from

the candidate pool an additi four names of ns who are regi with each of
the two largest political ies in California and three names from the pool o e

who are not registered with either of the two largest political parties in California to serve

as alternates to the commission. _

) 11 the event that the i vided for in h 10
results in two or more commission members from a single county, the Sec of State
shall utilize a random process so that a county’s representation does not exceed that
county’ rtion of the population of the

- 12 The names of the eleven le drawn for the. comnnssmn d the names

totheco smofthe mi i : sentauo o the
dxverm ofthestate Ifobecu are rais threef foregoing | slauvel

commission and the eleven people whose names were drawn to serve as altemates to th
ission of their selecti
The ission n for its first ing no la November 1 of
each year ending in zero at a location to be determined by the Secretary of State. The 11
members of the commission select i described in thi f thei
members to serve as the chair and one to serve as vice chair. The chair and vice chair shall not
be of the same party and shall be elected by a two-thirds vote of the commission. -
c The | 0 member of the ission i

appointment of the first member of the succeeding commission.

(d) Nolaterm anuary 1 of@mendmmone, thgcommlsmonshalllnrean

mendmceorschggulgmmthemmbeheld p_ursuantto paragraph (8) of
subdivision (a) or any meeting of the commission.



() Any person who changes party affiliation after being notified by the Secretary of
State that he or she is an invited nominee for the commission shall not be eligible to serve on the
-

S N 3. Commission V. Removal, Resi

(a) _After having been served written notice and provided with an opportunity for a
response, a member of the commission may be removed by the Governor, with the concurrence
f two-thirds of the Senate and two-th1rds of the Assembly, for substantial neglect of duty, gross

in office, or inabijli duties of office.
The S hall fill an i ion, whether
removal or resignation, by randomly selecting one of the alternates drawn the same
subpool as the vacating member in a manner consistent with the requirements of Section
2()(11).

SECTION 4. Rules for O ion of the Commission: and Public Hearings and Records

(a) The commission shall hire an Executive Director who must be approved by a two-
thirds vote of the commission of which M votes for apmval must come from members of the

ission from the largest political ifo YO r approval must come
members of the second largest political M in California and two votes for gpmval must come

from members of the commission who are not registered with either of the two a_rg mlmeal
esmCah The Ex verrectorshall w1ththea val fth co ission, hire

iv the staff ' ; uirements i v (%

ission in the same manner as required to hire BxecuﬁveDireetr uant
beivisi

gven members of the commission shall constitute a qu . ‘
T ve votes 5] ired fo: official action. final

e e of the commission pertaining to redistricting, and all data considered
the commission, are public inspection by mem of the public n

request.

public hearing. other than bx stnﬂ‘ or g egal cmmse!, is prohlbnedas to any matter wluch is
before the commission, This subdivision does not prohibit any communication between




mmissi embers that is otherwise itted by the B -Keene Open Meeting Act or its
8! SOrX.

An ion of the commission uires the aj valoftwo-th:rdsofthe

SECTION 5. Redistricting Process
a e 's'n. 1 bh Senate bl StateBoardof ualwm

uired by law, Senate, As bl State Board of Equal t10nd1 “7 ve
ual ati ith other districts for the same o ex where deviation is

required to comply with the federal Voting Rights Act and allowable by law.
2 Districts shall comply with the federal Voting Rights Act.

(3) _ Districts shall be geographically contiguous.

followi of im

Fi istricts that contain the est ni of whol

counties possible and then create districts that contain the smallest number of
ibl

' (B) To the extent that counties must be divided or fragmented, the
commission shall consider communities of interest and city boundaries in drawing
the district lines in the following manner:

First create dxs'tncts that contain the largest total number of wholg

‘_l'!

ol the smallesttotal number of cf ‘ '. and the smallest to
number of communities of interest ents possible

(&) No census block shall be Mnm \mless required to satisfy the
ing re aph (1

To the t this j is not w1th the requirements of
the preceding paragraphs of this subdivision, districts shallbedrawntoencom
hical compactness where jcable such that areas of ation shall
not more distant i
A community of interest shall be defined as a of resi who
includin ut_not h'mi to_neighborhood.. social; ic, geo 'c or
economic i s ission shall establish a process and ti le for d

wlngl_t comgumues of mterest may be oonsldered by the comrmssmn in comphance with the

.gg_mm : sion, the cossxon may ch_ggg 7 e the order of M. of the criteria contamed in
paragraph (4) of subdivision (a).
The places of residence of incum or idates may n 1 in the

c
creation of a map.  Districts shall not be drawn for the purpose of favoring any incumbent,
Districts shall not b for the se of favori isan interests. as required




partisan candidate e!echon results shall not be used in thepr_ep ggj any ﬂ'suicg_ng' plan. A

d eforedrawin S gnt to_ thlssectl commissio [ ad

(e) _ The mmmlssmn shall issue with its final p_lan a report regarding cogphance with
the reguirements of subdivision (a) that explains the basis on which the commission made 1g
decisions. If the commission es the o f i ce- of the criteri ified I
paragraph (4) of subdivision (a), the commission shall explain the change.

(f) In order to establish and mplemgg an open and noticed hearing process for

pubhc mggt and dehberatxon, the commission shall estabhsh and pt_xbhsh a schedule of hearings

e wxdest bl:c emmauon reasonabl sxb commission shall work to t
such he s and displa iods provide ortunity for meani ublic input_includin;
elected and appointed officials at every stage of the redistricting process undertaken by the

comnnsmon'l‘hecommllnhall e submissions lans and comments, an y

hearings as follows:
1 member of the public may offer a lete or partial sed pl:
The commission ado idelines for submission of redistrictin
plans and written comments, and procedures and rules to facilitate the orderly taking of
testimony at public ings. The procedures and rul make am vision
and fair public consideration and debate regarding draft and sed final

redistricting plansandwntten public comments.
(3).__ The comnussmg sha.ll hold hear_mg g m’ous regions of California

() The approvalof ﬂle : boundangg .g_hg_u be made Mg' to_the vc;ggg'
described in Section 4(c). The commissi lay an it will vote on to the
public for a minimum of 14 days in a manner M to aclneve the widest public

dissemination reasonably possible. Upon approval, the commission shall certify those districts to
the Sec; of State no S ber 15 of each ending in one.

SECTION 6. Commission Funding: Legal Challenges
8 In 2009 in ending in nine thereafter. v i in
r' pet_submi ' ;;. ature Secti f Article IV 3

rocess cC tothlsarucl d shall m . ' 0 A ava.llablefor

buds bm TheLeslanveAnal <hall defermine the ameant of e appropristion which shall



" be no more than ninety percent (90%) of the amount expended by the Legislature in creating the

istricti ans in 2 justed by the California Consumer Price Index.
. commission, with fiscal ight from the D i or_its
successor, shall have procurement and authority and ma hire staff and consul
exem, ﬁ'om the civil ice, for the ses of this article, incl le al representation,
The commission has standi ions a redistricti lan and

estabhsmg whether finds or other resources pr__owded for the operation of the commission are
adequate. The commission has sole authority to determine whether the Attorney General or legal
counse] hired or selected by the commission shall represent the people of California in the legal
- defense of a redistricting plan.

d 1 The California Supreme | origi clusive jurisdiction in all
_ proceedings in which a redistricting plan adopted by the commission is chall .
2 To challenge a redistricti any affected elector may file a petition
for a writ of mandate or writ of prohibiti ithin 4 the commission

certified the plan to the Secretary of State, to bar the Secretary of State from
implementing the plan on the grounds that the filed plan golates this Constitution, the
United States Constitution. or any federal statute,

(3) __ The court shall act g_x:pedmousl! on the petition. If the court determines

that a redlmcung plan adopted by the commission violates this Constitution, the United
te. or any federal the court ion the relief that jt d

iate,
An red:stncun lan the commissi be subje

SECTIO. ion for Members of Citi istricti Co ission

shall beeh lefor reimbur ent of ersonal expenses mcurred connecttonthh the dutles
‘ormed for the commission uant law a member's resi i

wi di aseminar t to 'on a)(8

sesofthlsamle " means a endarda ifeﬁnal
of a 'odthhmwhu:hanactlstobe ormed is a Saturday. Sunday, or holiday,
period is extended to the next day that is not a Saturday, Sunday, or holiday.

Sectiond. - Conflicﬂnﬁ Ballot Measures.

10



(@) In the event that this measure and another measure or measures relating to the
redistricting of Senate, Assembly, Congressional, or Board of Equalization districts is approved
by a majority of voters at the same election, and this measure receives a greater number of
affirmative votes than any such other measure or measures, this measure shall control in its
entirety and said other measure or measures shall be rendered void and without any legal effect.
If this measure is approved but does not receive a greater number of affirmative votes than said
other measure or measures, this measure shall take effect to the extent permitted by law.

(b) If this measure is approved by voters but is superseded by law by any other
conflicting ballot measure approved by the voters at the same election, and the conflicting ballot
measure is later held invalid, this measure shall be self-executing and given full force of law.

Section5.  Severability..

If any provision of this Act, or part thereof, including but not limited to Section 6(d)(4) of
Article XXI of the California Constitution, is for any reason held to be invalid or
unconstitutional, the remaining provisions shall not be affected, but shall remain in full force and
effect, and to this end the provisions of this Act are severable.

2/26/07 Final
Revised 6/25/07



Adam Schwartz/FEC/US To Cbell@bmhlaw.com
10/23/2007 03:32 PM cc Ron Katwan/FEC/US@FEC
bee

Subject Reps. McCarthy and Nunes Advisory Opinion Request

Mr. Bell,

As we discussed on the telephone earlier today, below are the questions we asked regarding the
Advisory Opinion Request on behalf of Representatives McCarthy and Nunes.

1) Do the Requestors intend to raise funds for only the People's Advocate Initiative Committee? Or for
other ballot initiative committees as well?

2) If the Requestors intend to raise funds for other organizations established for the purpose of qualifying
for and campaigning for the redistricting proposal, please identify the relationship between the Requestors
and the organizations?

3) Is the People's Advocate Initiative Committee a 501(c) organization?

4) If the Requestors intend to raise funds for other organizations established for the purpose of qualifying
for and campaigning for the redistricting proposal, please identify whether these organizations are 501(c)
organizations?

5) Would the requestors' request for funds specify how donations would be used?

6) In the AOR, you state that "[a]ny funds raised by Requestors would not be used for any public
communication that would refer to them." Would other funds raised by the ballot initiative committee be
used for public communications that refer to the Requestors?

We look forward to your responses.

Adam Schwartz

Office of the General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Tel: (202) 694-1650

Fax: (202) 219-3923



"Charles H. Bell" To <aschwartz@fec.gov>

<cbell@bmhiaw.com> cc
10/25/2007 12:49 PM boe
Subject McCarthy/Nunes AOR
History: . 2 This méséage has been forWarded.
Mr. Schwartz:

Please find attached our letter response to the questions you had posed Please feel free to
contact me if you have any further questions.

We are also faxing a copy and overnight mailing the original of the letter

Charles H. Bell, Jr.

Bell, McAndrews & Hiltachk, LLP
455 Capitol Mall, Suite 801
Sacramento, CA 95814

Tel: (916) 442-7757

Fax: (916) 442-7759

EM: cbell@bmhlaw.com
WWW: www.bmhlaw.com
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Circular 230 Disclosure: In compliance with requirements imposed by the IRS pursuant to IRS Circular
230, we inform you that any U.S. tax advice contained in this communication (including any
attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding
penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.

The information contained in this communication is confidential, may be attorney-client privileged, may
constitute inside information, and is intended only for the use of the addressee. It is the property of Bell,
McAndrews & Hiltachk, LLP. Unauthorized use, disclosure or copying of this communication or any
part thereof is strictly prohibited and may be unlawful. If you have received this communication in error,
please notify us immediately by return e-mail or by e-mail to mail@bmhlaw.com, and destroy this
communication and all copies thereof, including all attachments.

she ke 2k ke 2 ok 3k ke sk e ok ke 2 e sk e o e e e 3 2 3 ok sk ofe 2 ahe 2 she ok s ok shefe sk k6 ok 24 3k dhe s dbe e 2 ofe o e s ke ok 24 ok k¢ de dhe e 2 sk s o e sk ok dhe e ahe e she o ok o sfe s oke o e ke ke

™

102507 FEC AOR follow up Itr pdf



BELL, MCANDREWS & HILTACHXK, LLP
ATTORNEYS AND COUNSELORS AT LAW
455 CAPITOL MALL, SUITE 801
SACRAMENTO, GALIFORNIA 95814

19168) 442-7757
FAX (916) 442-7759

CHARLES H. BELL, JR. 1321 SEVENTH STREET, SUITE 208
COLLEEN C. MCANDREWS SANTA MONICA, CA 9040I
THOMAS W. HILTACHK (310) 458-1406
BRIAN T, HILDRETH FAX (310) 280-2866
JIMMIE E. JOHNSON www.bmhlaw.com
ASHLEE N. TITUS

PAUL GOUGH October 25, 2007

OF COUNSEL

BY FACSIMILE AND ELECTRONIC MATL

Adam Schwartz

Office of the General Counsel
Federal Election Commission
999 E Street NW
Washington, DC 20463

RE: Reps. McCarthy and Nunes Advisory Opinion Request
Dear Mr. Schwartz:

We are in receipt of your follow-up questions regarding the Advisory Opinion Request
on behalf of Representatives McCarthy and Nunes. Below please refer to our responses to each
question you posed.

(1) Do the Requestors intend to raise funds only for the People’s Advocate Initiative
Committee or for other ballot initiative committees as well?

Response: At this time, Requestors only intend to raise funds for the People’s Advocate
Initiative Commiittee. If Requestors later decided to raise funds for any other ballot
initiative committee, their activities would be conducted in accordance with the terms of
the FEC’s advisory opinion issued in response to this request.

(2) If the Requestors intend to raise funds for other organizations established for the purpose
of qualifying for and campaigning for the redistricting proposal, please identify the
relationship between the Requestors and the organizations?

Response: Requestors do not intend to raise funds for any other organizations established
for the purpose of qualifying and campaigning for the redistricting proposal. However, if
Requestors were to raise funds for any other organizations, Requestors will not establish,
finance, maintain, or control such organizations.

1851.01
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(3) Is the People's Advocate Initiative Committee a 501(c) organization?

Response: The People’s Advocate Initiative Committee is exempt from income tax
pursuant to Internal Revenue Code section 501(c)(4).

(4) If the Requestors intend to raise funds for other organizations established for the purpose
of qualifying for and campaigning for the redistricting proposal, please identify whether
these organizations are 501(c) organizations?

Response: Requestors do not intend to raise funds for other organizations established for
the purpose of qualifying and campaigning for the redistricting proposal. However, in
our experience, all organizations established for the purpose of qualifying and
campaigning for ballot initiatives are exempt from income tax pursuant to Internal
Revenue Code 501(c).

(5) Would the requestors’ request for funds specify how donations would be used?

Response: Requestors do not intend to specify how donations to People’s Advocate
Initiative Committee will be used by that organization. Notably, Requestors did not
establish, nor do they finance, maintain or control People’s Advocate Initiative
Committee. If the FEC’s Advisory Opinion requires that Requestors condition or limit
the use of the funds they solicit, they are prepared to comply with the FEC’s
recommendations.

(6) In the AOR, you state that "[a]ny funds raised by Requestors would not be used for any
public communication that would refer to them." Would other funds raised by the ballot
initiative committee be used for public communications that refer to the Requestors?

Response: Requestors did not establish, nor do they finance, maintain, or control
People’s Advocate Initiative Committee. Consequently, they have no control over the use
of other funds (funds not solicited by Requestors) received by the Committee.

Requestors will not be participating in, or coordinating with, People’s Advocate Initiative
Committee regarding any public communications paid for by the Committee.

Please do not hesitate to contact us if you require any additional information to complete
the FEC's response to the Advisory Opinion Request submitted by Representatives McCarthy
and Nunes.

Very frlily yours, ,
- Charles H. Béll, Jr. :

CHB:ANT:sd
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